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SOUTHCRN DllTRICT OF NeW-ToAK, SS. 

BE it remembered, That on the fourteenth day of November, in the fifty-fourth year of the Inde- 
pendence of the United States, A. Dl 1829, Robert Doualdson, of the said District, hath deposited 
in this office the title of a book, the right whereof he claims as proprietor, in the words following^ 
.to wit : 

** A Digest of the Decisions of the Supreme Court of the United States, from February Term, 182 1 , 
to January Term, 1829: and also of the Cases in the Circuit and District Courts of the United 
States; from the commencement of the Reports : being a continuation of Wheaton's Digest. By 
two Gentlemen of the New- York Bar." 

In conformity to the act of Congress of the United States, entitled " An act for the encourage- 
ment of leaminff, by securing the copies of maps, charts, and books, to the authors and proprietors 
of such copies, dunng the times therein mentioned ;" and also to an act, entitled ** An act supple- 
mentary to an act, entitled An act for the encouragement of learning, by securing the copies of 
naps, charts, and books, to the authors and proprietors of such copies, during the times therein 
nentiohed, and extending the benefits thereof to the arts of designing, engraTing, and etching his- 
torical and other prints." FREDERICK J. BETTS, 

• Clerk of the Southern District of New-York, 
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Wbeaton, Yds. 6 to 12 inclusive. 
Peters, Vols. 1 and 2. 
Gallison, 2 vols. 
Mason, 4 vols. 
Paine, 1 vol. 
Peters* C. C. R. 1 vol. 
Washington's G. C. R. 3 vols. 
Peters' Adm. Decis. 2 vols. 
Bee, 1 vol. 
'Burr's Trial, 2 vols. 



JUDGES 



OF THE 



SUPREME COURT OF THE UNITED STATES. 



{^Continued from page vi. ofWheaiatCs DtgestJ] 



The Hon. Smith Thompson,* Associate Justice, December 9, 1823. 
The Hon. Robert Trimble,! Associate Justice, May 9, 1826. 
The Hon. John M<Lean,| Associate Justice, March 7, 1829. 



* Appointed in the place of Mr. Justice Livingston, deceased, 
t Appointed in the place of Mr. Justice Todd, deceased. 
I Appointed in the place of Mr. Justice Trimble, deceased. 



RULES AND ORDERS 



or THE 



SUPREME COURT OF THE UNITED STATES. 
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XXX. 



February Term^ 1821. 



After the present term, po cause standing for argument wil) be heard by the 
Court, until the parties shall have furnished the Court with a printed brief or ab- 
stract of the cause, containing the substance of all the material pleadings, facts, 
and documents, on which the parties rely, and the points of law and fact intended 
to be presented at the argument. 



XXXI. 

February Term, 1821. 

Whenever pending a writ of error, or appeal in this Court, either party shall die, 
the proper representatives in the personalty or realty of the deceased party, ac- 
cording to the nature of the case, may voluntarily come in and be admitted parties 
to the suit, and thereupon the cause shall be heard and determined, as in other 
cases : and if such repressentatives shall not voluntarily become parties, then the 
other party may suggest the death on the record ; and thereupon, on motion, ob- 
tain an order, that unless such representatives shall become parties within the first 
ten days of the ensuing term, the party moving for such order, if defendant in 
error, shall be entitled to have the writ of error or appeal dismissed ; and if the 
party so moving shall be plaintiff in error, he shall be entitled to open the record, 
and on hearing, have the same reversed, if it be erroneous. Provided, however, 
that a copy of every such order shall be printed in some newspaper at the seat of 
government, in which the laws of the United States shall be printed by authority, 
three successive weeH», at least sixty days before the beginning of the term of the 
Supreme Court then next ensuing. 
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XXXII. 



Fthruary Term, 1821. 

In all cases where a writ of error, or aoi appeal, aball bo brought to this Court, 
from any judgment or decree rendered thirty days before the term to which such 
writ of error or appeal shall be returnable ; it shall be the duty of the plaintiff in 
error, or appellant, as the case may be, to docket the cause, and file the record 
thereof with the Clerk of this Court, within the first six days of the term ; on 
failure to do which, the defendant in error, or appellee, as the case may be, may 
docket the cause, and file a copy of the record with the clerk, and thereupon the 
cause shall stand for trial in like manner, as if the record had been duly filed within 
the first six days of the term ; or at his option, he may have the cause docketed and 
dismissed upon producing a certificate from the Clerk of the Court wherein the 
judgment or decree was rendered, stating the cause, and certifying that such writ 
of error or appeal had been duly sued out and allowed. 



xxxiii. 

February Term, 1823. 

No cause will hereafter be heard, until a complete record shall be filed, containing 
in itself, without references aliunde, all the papers, exhibits, depositions, and other 
proceedings, which are necessary to the hearing in this Court. 



XXXIV. 

February Term, 1824. 

No certiorari for diminution of the record shall be hereaAer awarded, in any 
cause, unless a motion therefor shall be made in writing, and the facts on which 
the same is founded shall, if not admitted by the other party, be verified by afiidavit. 
And all motions for such certiorari shall be made at the first term of ^he entry of 
the cvLUse ; otherwise the same shall not be granted, unless upon special cause 
shown to the Court, accounting satisfactorily for the delay. 



XXXV. 

February Term, 1824. 

In all cases of Equity and Admiralty Jurisdiction (leard in this Court, no ob- 
jection shall hereafter be allowed to be taken to the admissibility of any deposi- 
tion, deedj grant, or other exhibit found in the record, as evidence, unless objection 



RULES OF COURT. ix 

waa taken thereto in the Court below, and entered of record ; but the same shall 
otherwise be deemed to have been admitted by consent* 



XXXVL 

Fehmary Term, 1824. 

On Saturday of each week during the sitting of the Court, motions, in cases not 
required bj the rules of Court to be put upon the docket, shall be entitled to pre- 
ference^ if such motions shall be made before the Court shall have ent<;red upon 
the hearing of a cause upon the docket. 



XXXVII. 

February Term, 1825. 

Ordered, That after the present term, no original record shall be taken from 
the Supreme Court Room, or from the office of the Clerk of this Court. 
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COURTS OF EQUITY OF THE UNITED STATES. 



Under the authority given to this Court, by the Act of May 8th, 1792, c. 137, 
8. 2, the following Rules were ordered hy the Court, at February Term, 1822, to 
be the Rules of Practice for the Cootts of Equity of the United States : 

RULE L 

Rules shall be ktld monthly in the Clerk's office on the first Monday in every 
month, for the purpose of entering all proceedings and orders which may bo en<* 
lered at the rules, and which are not taken or made in open Court. The rules 
shall be held under the direction of the Clerk; but either of the Judges of the 
Court may make or allow any special orders in any cause, not inconsiatent with 
the regulations herein prescribed, which shall be entered in the rule bode, and take 
effect accordingly. 

RULE II. 

AU process ahall be made returnable to the next succeeding term, or to any in- 
termediate rule day, at the election of the party praying the same, and the return 
of the said process *^ executed" shall be effectual whereon to ground any subse- 
quent proceedings. If the party be not found, a copy served by the person leaving 
the same shall be leA with his wife, or any free white person who is a member of 
his or her family, at his or her dwelling-house or usual place of abode, and the 
truth of the case shall be returned ; and where such process shall not be executed, 
the Clerk is directed to issue other similar process, if the same be required by the 
party at whose instauce the original process was sued out ; and if upon such second 
process the party he not found, a copy shall be again left in like manner as is here- 
inbefore directed, and upon a second return that the party is not found, and that a 
copy has been left as herein directed, the same proceedings may be had as on pro- 
cess returned executed. 
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RULE III. 

Where any peraon, either plaintiff or defendiint, in any suit, shall be dead,it thaU 
be lawful for the Clerk, during the recess of the Court, upon application, to issue 
process to bring into Court the representative of audi deceased person. 

RULE IV. 

The plaintiff «hall file hU bill before or at the time of taking out the aubpoana. 

RULE V. 

The plaintiff may amend his bill before the defendant or hia attorney or solicitor 
hath taken out a copy thereof, or in a amall matter afterwaidsi without paying coals ; 
but if he amend in a material point after auch copy obtained| he shall pay the de- 
fendant all coats occasioned thereby. 

RULE VI. 

The day of appearance ahall be the rule day after the process is returned exe- 
cuted, or after the second return of a copy leA if the proctM $haU noi he exeaUed^ 
when the process is returnable to the rules, or the rule day next succeeding the 
termi where the process shall be returnable to a term of the Court ; and if the 
defendant shall not appear and file his answer within three months after the day of 
appearance^ and aAer the bill shall have been filed, the plaintiff may proceed to take 
his bill for confessefl, and the matter thereof shall be decreed accordingly ; which 
decree shall be absolute, unless cause be shown at the term next succeeding that to 
which the process shall be returned executed. 

RULE VII. 

If the defendant cannot be found, it shall be sufficient service of any decree ntst 
to leave a copy thereof with his wife, or any free white person who is a member of 
his or her family ; and if no such person be found, then it shall be sufficient 
service to publish the same in such paper of the Dtstrict^-as may be designated by 
the Court for such time aa the Court shall directs 

RULE VIIL 

All process shall be executed by a sworn officer, or affidavit must be made of the 
service thereof, when executed by jiny other person. 

RULE IX. 

Every defendant may swear to his answer before any justice or judge of the 
United Stales, or a commissioner or master, or other person appointed by the 
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Court, or judge of any Court of a State or Territory, or justice of the peace, oi 

notary public of any State or Territory. 

RULE X. 

If the defendant does not file his answer within three months after the subpoBna 
be returned e:i(ecuted, or after a second return of a copy left having been made at 
least three mbnths, the plaintiffs may either proceed on his bill as confessed, or 
have a general commission to take depositions, or he may move the Court for an 
attachment to bring in the defendant to answer interrogatories, at his election, and 
may proceed to a hearing in the two last cases as if the answer had been filed and 
the cause was at issue. Provided that the Court may, on cause shown, allow the 
answer to he filled, and grant a further day for such hearing. And when a party is 
in ciistody on such wfit of attachment, he shall be detained in custody until he shall 
file bis answer, or be discharged by order of the Court or one of the judges thereof* 

RULE XL 

No special replication to an answer shall be filed but by leave of the Court, or 
one of the judges thereof, for cause shown ; and if any matter alleged in the an- 
swer shall make it necessary for the plaintififte amend his bill, he hiay have leave to 
amend the same with or without costs at the discretion of the Court. 

RULE XIL 

When a cross bill shall be exhibited, the defendant or defendants to the first bill 
shall answer thereto, before the defendant or defendants to the cross bill shall he 
compelled to answer such cross bill. 

RULE XIIL 

The complainant shall put in the general replication, or file exceptions within 
two calendar months after the answer shall have been put in. If he fails so to do, 
the defendant may leave a rule to reply with the clerk of the Court, which being 
expired, and no replication or exceptions filed, the suit may be dismissed with costs ; 
but the Court may, for cause, order the same to be retained on payment of costs. 

RULE XIV. 

If the plaintiff's attorney or solicitor shall except against any answer as insufii- 
cient, he may file his exceptions, and leave a rule with the clerk to make a bettei 
answer within two calendar months ; and if within that time the defendant shall put 
in a sufficient answer, the same shall be received without costs ; but if any defend- 
ant insists on the sufiiciency of bis answer, or neglects or refuses to put in a suffi 
cient answer, or shall put in another insufficient answer, the plaintiff may set down 
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his exceptions to be argued at the next tenn ; and after the expiration of that rule, 
or any second insufficient answer put in, no farther or other answer shall be re- 
ceived but on payment of costs. 

RULE XV. 

If upon argument the plaintiff's exceptions shall be overruled, or the defendant'fl 
answer adjudged insufficient, the plaintiff shall pay to the defendant, or the defend- 
ant to the plaintiff, such costs as shall be allowed by the Court 

RULE XVL 

Upon a second answer being adjudged insufficient, costs shall be doubled by the 
Court, and the defendant may be examined upon interrogataries, and committed 
until be or she answer them ; or the plaintiff may move the Court to take so much 
of his bill as is not answered for confessed, and may file his replication, obtain com- 
missioos, and proceed to hearing in the usual manner. 

RULE XVIL 

Rules to plead, answer, reply, rejoin, or other proceedings not before partkularly 
mentioned, when necessary, shall be given from month to month with the clerk 
in his office, and)8hall be entered in a rule book for the information of all parties, 
attorneys, or solicitors concerned therein, and shall be considered as sufficient no- 
tice thereof. 

RULE xviir. 

The defendant may at any time before the bill is taken for confessed, or after- 
wards with the leave of the Court, demur or plead to the whole bill, or part of it, 
and he may demur to part, plead to part, and answer as to the residue ; but in any 
case in which the bill charges fraud or combination, a plea to such part must be ac- 
companied with an answer fortifying the plea, and explicitly denying the fraud and 
combination, and the fact on which the charge is founded. 

RULE XIX. 

The plaintiff may set down the demurrer or plea to be argued, or he may take 
issue on the plea. If upon an issue, the facts stated in the plea be determined for 
the defendant, they shall ayail him as far as in law and equity they ought to avail 
him. 

RULE XX. 

If a plea or demurrer be overruled, no other plea or demurrer shall be thereafter 
received, but the defendant shall proceed to answer the plaintiff's bill ; and if he 
fail to do so within two calendar months^ the same, or so much thereof as was co- 
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vered by the plea or demurrer, may be taken for confessed, and the matter thereof 
be decreed accordingly. 

RULE XXL 

If the plaintiff shall not reply to, or set for hearing any plea or demurrer, before 
the second term of the Court after filing the same, the bill may be dismissed with 
costs. 

RULE XXIL 

Upon a plea or demurrer being argued and overruled, costs shall be paid as 
where an answer is adjudged insufficient ; bat if adjudged good, the defendant 
shall have his costs. 

RULE XXIIL 

The defendant, instead of filing a formal demurrer or plea, may insist on any 
special matter in his answer, and have the same benefit thereof, as if he had pleaded 
the same matter, or had demurred to the bill, 

RULE XXIV. 

Afier any bill filed, and before the defendant hath answered, upon oath made that 
any of the plaintifTs witnesses are aged, infirm, or going out of the country, or 
that any one of*them is a single witness to a material fact, the clerk may issue a 
commission for taking the examination of such witness or witnesses de bene esse 
the party praying such commission giving reasonable notice to the adverse party of 
the time and place of taking such deposition. 

RULE XXV. 

Testimony may be taken according to the acts of Congress, or under a commis- 
sion. Whenever a general commission shall be issued for taking depositions upon 
answer and replication, six months from the time of the replication shall be allowed 
the parties for taking their depositions ; and either party at the expiration of the 
said six months may set the cause for beating, and no deposition taken after that 
time shall be read as evidence on the hearing, unless the same was taken by con- 
sent of parties, by special order of the Court, or out of the District. 

RULE XXVL 

Commissions to take depositions may be executed by any person qualified to 
take testimony according to the laws of the. State, or by any person or persons, 
not exceeding three, appointed or named in the commission by order of the Court 
or by any judge thereof in vacation. All testimony taken under a commission shall be 
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taken on interrogttOTiw and cro««.interrogalaf ies filed in the cauw, unlew he ^r- 
tieB shall dispense therewith, which interrogatories shall be filed in the clerk a office 
ten days previous to a rule day, after which the defendant shall be allowed five days 
to file his cross-interrogatories, unless he waives his right. 



RULE XXVIL 

Orders for the admission of a guardian ad Kfcm, to defend a suit, may be made 
either by the Court erone of the judges thereof. 

RULE XXVIIL 

Witnesses who live within the District may, upon due notice of the opposite 
party, be summoned to appear before the commissioners appointed to take testi- 
mony, or before a master or examiner appointed in any cause by subpcsna in the 
usual form, which may be issued by the clerk in blank, and filled up by the party 
praying the same, or by the commissioners, master, or examiner, requiring the at- 
tendance of the witnesses at the time and place specified, who shall be allowed for 
attendance the same compensation as for attendance in Court ; and if any witness 
shall refuse to appear, or to give evidence, it shall be deemed a contempt of the 
Court, which being certified to the clerk's ofiice by the commissioners, master, or 
examiner, an attachment may issue thereupon by order of the Court, or of any 
judge thereof, in the same manner as if the contempt were for not attending, or for 
refusing to give testimony in the Court. But nothing herein contained shall prevent 
ihe examination of witnesses viva voce when produced in open Court. 

RULE XXIX, 

When a matter is referred (o a master to examine and report thereon, he shall 
assign a day and place therefor, and give reasonable notice thereof to the parties, 
or to the attorney or solicitor of such party as may not reside within the District, 
and if either party shall fail to attend at the time and place ihe master may adjourn 
the examination of the matter to some future day, and give notice thereof to the 
parties, in which notice it shall be expressed that if the party fail again to appear, 
the master will proceed ex parte; and if after receiving such notice the party dhall 
again fail to appear, the master may pro.'^.eed to examine the matter to him referred, 
and to report the same to the Court, tha^ such proceedings may be had thereon as 
to the Court shall seem equitable and right. 

RULE XXX. 

The Courts in their sittings may regulate all proceedings in the ofiice, and may 
set aside any dismissions, and reinstate the suits on such terms as may appear 
equitable. 
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RULE XXXL 

m 

Every petition for a ro-heariog shall contain the special matter or cause on which 
Ruch re-hearing is applied for, shall be signed by counsel, and the facts therein 
stated, if not apparent on the record, sh:ill be verified by the oath of the party or 
some other person. No re-hearing shall be granted after the term at which the final 
decree of the Court shall have been entered and recorded, if an appeal lies to the 
Supreme Court. But if no appeal lies, it may be admitted at any time before the 
end of the next term of the Court. 

RULE XXXIL 

The Circuit Courts may make further rules and regulations, not inconsistent with 
the rules hereby prescribed, in their discretion. 

RULE XXXIIL 

In all cases where the rules prescribed by this Court, or by the Circuit Court, do 
not apply, the practice of the Circuit Courts shall be regulated by the practice of 
the High Court of Chancery in England. 

Ordered by this Court, that the foregoing rules be the rules of practice for the 
Courts of Equity of the United States, from and after the first day of July next, 
and the clerk of the Court is directed to have the same printed, and to transmit a 
printed copy thereof, duly certified, to the clerks of the several Courts of the United 
States, and to each of the Judges thereof. 
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•ourif and back again to the port of departure, as a cause of Admiralty and mari- 
lime jurisdiction. Th$ Thomas Jefferson^ 10 Wheat. 428. 

9. The Admiralty has no jurisdiction over contracts for the hire of seamen, ex- 
cept in cases where the service is subatantiiUly performed upon the sea, or upon 
waters within the ebb and flow of the tide. Id. 

10. But the jurisdiction exists, although the commencement or termination of 
the voyage is at some place beyond the reach of the tide. , It is sufficient if the 
service is essentially a mariiime service. Id* 

11. Qucere, Whetlier, under the power to regulate commerce among the several 
States, Congress may not extend the remedy, by the summary process of the Ad- 
miralty, to the case of voyages on the western waters? Id, 

12. However this may be, the act of 1790, c. 29, for the government ard regu- 
lation of eeamen, in the merchant service, confines the remedy in the District 
Courts to such cases as ordinarily belong to the Admiralty jurisdiction. Id. 

13« The Courts of the United States, proceeding as Courts of Admiralty and 
maritime jurisdiction, have jurisdiction in cases of maritime torts, in personam^ as 
well as tn rem, Munro v. Almeida j 10 Wheat 473. 

14. Qaayre^ Whether a suit tfi ftrsonam in the Admiralty may be maintained 
against the owner of a ship by material men furnishing supplies for the ship in her 
home port, where the local law gives no specific lien upon the ship, which can be 
enforced by a proceeding tn rem 1 Ramsay v. Allegre^ 12 Wheat, 611. 

15. However this may be in general, such suit cannot be maintained where the 
owner has given a negotiable promissory note for the debt, which is not tendered 
to i>e given up^ or actually surrendered, at the hearing. Id, 

16. The Admiralty has jurisdiction tn personam as well as tn r<!m, for pilotage 
earned in piloting ships to, from, and on the sea. The Anne^ 1 Masouy 508. 

17. The Admiralty has jurisdiction of personal torts and wrongs committed on 
a^ passenger, on the high seas, by the master of the ship. It is immaterial whe- 
ther such torts be by direct force, as trespasses, or consequential injuries. CAom- 
berlain v. Chandler, 3 Mason^ 242. 

18. A Court of Admiralty has jurisdiction ever policies as maritime contracts, 
but not over contracts leading to policies. It cannot reform a policy by the ante- 
cedent contract : this part belongs to a Court of Equity. Andrews v. The Essex 
Ins» Co, 3 Mason, 6. 

19. No suit for services performed by the master as a factor, or in any other 
cliaracter except that of master, is cognizable in the Admiralty. WiUard v. DotTj 
^Mason^l^l, 

20. A father may maintain a suit in the Admiralty for a tortious abduction or 
seduction of his minor son on a voyage on the high seas, in the nature of an 
actio n per quod^ervitiam amisil, for it is a continuing tort. Plummer v, Webh^ 4 
Mason, dSO, 

21. A contract of a special nature is not cognizable in the Admiralty merely 
because the consideration of the contract is maritime service. ' The whole con- 
tract must, in its essence, be maritime, or for compensation for maritime ser- 
vices* Id, 

22^ A father is entitled to the services of his minor children. And he may sue 
in the Admiralty for wages earned by such children by maritime service. Id, 

23. By the general maritime law, every contract of the master for repairs and 
aupplies imports an hypothecation. TA^ Jerusalem, 2 Gallis, 349. % 

24. A tradesman has a lien on a foreign ship, lying in a port of the United 
States, for repairs made by him on board, and such lien will be preferred in point 
of right, to a bottomry interest which is prior in point of time, if it appear that 
the repairs were indispensable* Id, 345. 

25. Quoiref If there be a lien for repairs and supplies in the case of a domestic 
ship? Id. 

26. A wharfinger has a lien on a foreign ship for wharfage by the law of the 
Admiralty. ExpartSf LewiSf 2 GaUis, 483. 
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2T. But if the wharfinger have made an express p^rat*^ ^"7 ^^^^^ unless there 
owner, the Court wfll not give the wharfinger a priority o!»niu8t be an unequivcK 
interest, which previously attached on the ship. Id, ^sf?* }^ navigate her. 

28. Qucere, If such personal dontract be a waiver of the lieJlvinto possessioa. 

29. A vessel was libelled in the District Court for materials nh^ agreement 
claimants stated in their claim, that they had attached the vessel for m&l* 
nished, in a State Court, under the acts of the State of 1798 and ISl^S^Ueizure 
before the libel was filed, and prayed the advice and protection of the QRr has 
regard to their priority, under the attachment, and if the vessel should be decr^^ 
to be sold, that they might be first paid. Held, that this was not a submission b/\ 
the claimants to the jurisdiction of the Court, but that they were entitled to their n^ 
election to proceed in the other Court. Hu ship Robert Fulton, 1 Pained 620. 

30. The Sherifif having attached the vessel under the process of the State 
Court, it was held that tfie Marshal could have no authority to take it out of his 
possession, but should have so returned, to prevent a conflict of jurisdiction^ Id, 

31. The Admiralty Courts, in many cases, possess cumulative powers, beyond 
those of the common law. The right to proceed in remy does not exclude the 
remedy in personam, though it is frequently taken in preference for the greater 
security. In common law Courts, as in the Admiralty, a party may pursue 
several remedies, although he can have but one satisfaction. On the instance 
side of the Admiralty, the proceedings are, originally, and most commonly, by 
arrest of the person. Brevoor et aL v. The Fair Amtricany 1 Adm, Decis* 87. 

32. The Admiralty has power to authorize the majority of the owners of a 
vessel to M her out and expedite her on a voyage ; but security should be given 
to the recusant owners for their share of the vessel, that as they gain no profit^ 
they may incur no loss. WiUings ei o/« v. Blighty 2 Mm, Decis. 288. 

33. The Admiralty has cognizance of matters on land^ if they are incidents to^ 
those at sea. Moxon v. The Fanny, 2 Mm, Decis, 309« 

34. If the master borrow money for repairing damages to the vessel dbne oa 
the high sea, the Admiralty has jurisdiction. Sloop RainboWy Bee, 116rv 

35. The Admiralty will not entertain jurisdiction of a contract madiB on land 
for repairs, the owners being represented on the spot by a consignee who ha9 
funds. Pritchard et al, v. The Lady Horaiia, Bee, 167. 

36. Attachments may issue out of the Admiralty Courts of the United State? 
against the goods or debts of an absent person, so as to make him a porty to the 
suit. Bouysson et al, v. Miller , Bee, 186. 

37. An agreement by the captain of a vessel to paj wages is sueabYe in the 
Admiralty ; ^but another stipulation in the same contract to pay a sum of money, 
if the voyage should be altered or discontinued, must be enforced at common 
law. UArina r, Manvfaringy J3ee, 199. 

38. The Admiralty Courts of the United States, unfess under particufar eircum* 
stances, will decline interfering between foreigners respecting seamen's wages, 
but will refer them to the tribunals of their own country. Thompson et at, v. The: 
JVaitnif, Beey 217. 

39« It seems that every contest or dispute between the owners and nrarrnerr,. 
and the owners and builders or equippers of a ship for navigation on the sea, iff 
of a maritime nature, and cognizable in the Admiralty. Stevens v. The Smidwichy 
1 Peters J Adm, Decis, 233, in note, 

40. A shipwright may sue is the Admiralty for the price of building or re-^ * 
pairing a ship intended for navigation on the high seas. Id, 

41. Accounts of moneys and traffic between the captain and mate are not withiir 
the jurisdiction of the Admiralty, except as they are connected with a claim for 
wages. Atkyns v. BurrmoeSf 1 Peters, Adm. Decis, 244. 

42. SappUes to a foreign vessel in a neutral port will constitute a Hen upon the 
vessel, and are recoverable in a Court of Admiralty. The brig Eagle, Bee, 78. 

43. Admiralty has jurisdiction of a libel by owners against their captain, for 
satisfaction of the damages which they have sustained ia consequence of a 
wrongful capture made by !.im* Dian v. Angus^ Bce^ 369* 
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44. A ship carpester has no tien for repaira^ after the veaael is oat of his poa- 
session, if the contract was made on land, and the owners resident in the place. 
Shrewsbury v. Two Fritnds^ B«e, 433. 

45. A shipwright cannot sue in the Admiralty for his contract for wages for 
building a ship or vessol designed for navigation on the high seas. The brig Han' 
nah, Bee, 419. 

46. The Court has jurisdiction in revenue causes, although the property seized 
may never, have come into the possession of its officers. The Bglina and cargo^ 
I Gallia. 7 5. 

ADMIRALTY II. 

Revenue Seizures. 

47. Where the re$ geaia, in a revenue cause, are incapable of explanatioo 
consistently with the innocence of the party, condemnation follows, althoogh 
there be no positive testimony of the offence having been committed. The Robert 
Edwards, 6 Wheat. 187. 

48. Although a mere intention to evade the payment of duties be not, per te, 
a cause of forfeiture, yet when a question arises, whether an act has been com- 
mitted which draws after it that consequence, such intention will justify the 
Court in not putting on the conduct of the party, in respect to the act in question, 
an interpretation as favourable as under other circumstances it would be disposed 
to dp. Id» 

49. Where the onus probandi is thrown on the claimant, in an Instance or 
Revenue cause, by a pritna facie case, made out on the part of the prosecutor, 
and the claimant fails to explain the difficulties of the case, by the production of 
papers and other evidence, which must be in his possession, or under his control, 
condemnation follows from the defects of testimony on the part of the claimant. 
The Luminary, 8 Wheat, 411. 

50. A decree of acquiUal, on a proceeding in rem^ without a certificate of 
probable cause of seizure, and not appealed from with efiect, is conclusive, in 
every inquiry before any other Court, that there was no justifiable cause of sei- 
zure. The ApolloH, 9 Wheal, 362. 367. 

51. A municipal seizure cannot be justified or excused, upon the ground of 
probable cause, unless under the special provisions of some statute. Id. 372. 

. 52. In order to constitute a valid seizure, so as to entitle the party to the pro- 
ceeds of a forfeiture, there must be an open, visible possession claimed, and 
authority exercised under the seizure. The Josefa Segunda^ 10 Wheat. 325. 

53. A seizure once voluntarily abandoned, loses its validity; Id. 326. 

54. A seizure, not followed by an actual prosecution, or by a claim, in the 
District Court, before a hearing on the merits, insisting on the benefit of the 
seizure, becomes a nullity. Id. 327. 

55. In an^ Admiralty seizure, ihe court cannot award a proportion of the proceeds 
of the property condemned to informers, unless the case be within some statute 
provision. But it will allow compensation for expenses incurred in securing* and 
preserving the property. Ex Parte Cahoone and Slocum, 2 JVfdson, 85. Robiu' 
eon V. Hook, 4 Mason, 139. 

. 56. If a foreign claimant of a vessel, seized for being' engaged in the slave trade, 
sets up a title derived from American owners, he must give affirmative evidence, 
that the case has no admixture o£ American property. United States v. La Jetme 
Eugenie, 2, Mason, 409. 

57. Whenever property is brought into a Court of Admiralty for adjudication, 
for a seizure for a forfeiture, or other cause cognizable there, the property is, in 
contemplation of law, in the custody of the Court, and cannot be withdrawn from its 
possession but by some person who shall establish a title to receive it Id. 

58^ A right of seizure may exist on the high aeaa, independent lof any rif^t of 
gcarch. Id. 
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59. If a seizure be abandoned, no jurisdiction attaches to any court unless there 
be a new seizure. But to constitute such abandonment, there must be an unequivo-*. 
cai act of dereliction. If after a seizure of a ship, the master agrees to navigate her 
into port under the direction of the seizor, and then to give her again into possessioo. 
of the seizor, this is no abandonment, although in consequence of such agreement 
the seizor's crew are withdrawn from the ship. The Mhy^ 1 Mtucm^ 361. 

60. Afler a final decree of condemnation unappealed from, in a case of seizure 
bj a collector for a breach of the revenue laws, the Secretaiy of the Treasury has 
no authority to remit the collector's share of the forfeiture* It is a vested and abso* 
lute right. The Brig Hollen^ 1 Mason^ 431. 

61 • The officers of the Court who have the custody of property seized, pending 
the suit, are responsible for any loss or injury sustained by want of due diNgence. 
Burke V. TreviiU 1 Maaon^ 96. 

62. If an officer of the revenue seize goods without probable cause, he is res- 
ponsible for all losses and injuries however occasioned. If with probable cause, he- 
is responsible only for losses and injuries occasioned by ordinary neglect, /d. 

63. A forfeiture is not purged by a purchase made under a full knowledge of the 
facts inducing such forfeiture ; or of such facts, as were sufficient to put the party 
on inquiry. The Phughhoy, 1 Gallia* 41. 

64. Where the claimants set up a special defence against a forfeiture, the (mu$ 
probandi lies on them ; and. if such defence be not satisfactorily made out) c&aden^ 
nation will go. The Short Staple, 1 GdUis, 104. 

65. In an information on the 3d sect of the act 1809, ch. 72, the time of receiv- 
ing the act at the port, where the offence was alleged to have been committed, and 
also of the notice to unload, were material and traverseable. The Bolina and Car^ 
gOf 1 Gallia. 75. 

66. In such an information, it was also necessary to state specially the notice giv 
en, and to whom. Id. 

67. Doubt of law is a proper case for a certificate of probable cause of seizure. 
In what case certificate allowed. The Friendship and Cargo^ 1 GaUia. 111. 

68. QtuEre, Whether a detention before the seizure, made to support the filing of 
the information will be protected by such certificate ? Id. 

69. A bona fide purchaser, without notice, is protected against an antecedent 
forfeiture to the United Stales, The Mara, 1 Gallia. 192. 

7Q. At common law, any individual might^seize for the king, and upon this ground 
it has been held^ that public or private armed ships may seize for a violation of sta- 
tute. But in such case, it is at the peril of the party making the seizure. The Rover j 
2 Gallia. 241. 

71. To justify a seizure, there must be probable cause of seizure ; and if an oA 
ficer of the customs seize without probable cause, no indictment lies for resisting 
hira in. the seizure ; for he is not in the execution of his officef United Stqtea v. 
Gay, 2 Gallis. 359. 

72. A merchant vessel from which goods are unladen without a permit, af^er her 
arrival within the limits of the United States, but before she has reached her port 
of destination, is not liable to forfeiture under the act of Congress, passed March 2, 
1799. United Slatea t. The Hunter, 1 Peterf? C. C. R. 10. 

73. No exertions which one may make to procure the condemnatioti of a vessel 
under a supposition that he is entitled to a part of the penalty as informer, can con« 
stitute him an informer, unless he actually gave the information which led to the 
seizure. Brewater v. Gelsion, 1 Paine, 426. 

74. Where goods are hbelled under the 67th section of the law for the collection 
of duties for disagreeing with the entries, and the claimant sets np mistake as an ez« 
cuse. The circumstance, that probable cause of seizure has been made out, does 
not impose on the claimant the necessity of making out an unusually clear case of 
mistake. All he has to do is to produce ordinary proof. United Statea v. 9 Pack" 
ages of Linen, 2 fVaah. €; C. R. 129. 
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75. It 18 not necessary that the officers of the Revenue Cotter should, when they 
give infotinatioD, make a claim for a part of the forfeiture ; or that they should take 
any part in the prosecution of the case, to entitle them to a portion of the proceeds. 
Sawyer ti al, v. SHbU^ 3 Wa$h. C. G. R. 465. 

76. Nor is it necessary that their commissions should he given in evidence. It 
is sufficient for them to prove that they acted on board as officers. Id. 

ADMIRALTY IIL 

Admiralty Practice. 

77. In all proceedings tn rem, on an appeal, the property follows the eause info^ 
the Circuit Court, and is subject to the disposition of that Coiyt. But it does not 
follow the cause into the Supreme Court, on an appeal to that Court. Tke CoV^ctor, 
6 Whiol. 194. 

79. AAer an appeal from the District to the Circuit Court, the former Court canf 
. make no order respecting the property, whether it has been sold, and the proceeds 
paid into Court, or whether it remains specifically, or its proceeds remain, in the 
hands of the Marshal. Id. 

79. It is a great irregularity for the Marshal to keep the property, or the proceeds 
thereof, in his own hands, or to distribute the same among the parties entitled^ 
without a special order from the Court ; but such an irregularity may be cured by 
the assent and ratification of all the parties interested, if there be no mala fides. Id. 

80. An Admiralty suit, where an appeal has been taken from the Circuit Court 
to this Court, but not prosecuted, will be dismissed, upon producing a certificate 
from the Court below, that the appeal has been taken, and not prosecuted. The: 
JimquUU^ 6 Wheat. 452. 

81. Where the libel is so informal and defective, that the Court cannot enter up- 
a decree upon it, and the evidence discloses a case of forfeiture, this Court will not 
amend the libel itself, but will remand the cause to the Court below, with directions- 
to permit it to be amended. The Mary AnUy 8 Wheat. 380. 

82. Incase of seizures made on land under the revenue laws, the District Court 
proceeds as a court of common law, according to the course of the Exchequer on 
informations in rem, and the trial of issues of facts is to be by jury ; but in cases of 
seizures on toatera navigable from the ^a by vessels of ten or more toiu burthen j it 
proceeds as an Instance Court of Admiralty, by libel, and the trial is to be by the 
Court. The Sarah,S Wheat. 391. 394. 

83. A libel charging the seizure to have been made on watery when in fact it was 
made on /and, will not support a verdict, and judgment or sentence thereon ; but 
must be amended or dismissed. The two jurisdictions^ and the proceedings under 
them, are to be kept entirely distinct. Id. 394. 

84. ^ ote on the jurisdiction of the Instance Court in revenue causes. Id. Note: 
^ a. 396. 

85. The probable profits of a voyage, either upon the cargo or freight, do not forn» 
an item for the computation of damages, in cases of marine torts. The ^poUon^ 
9 Wheat. 376. 

86. Where the property is restored after a detention, demurrage is allowed* for the- 
detention of the ship, and interest upon the value of the cargo. Id. 377. 

87. Where the vessel and cargo have been sold, the gross amount of the sales, 
with interest, is allowed ; and an addition of 10 per cent, sometimes made, where 
the property has been sold under disadvantageous circumstances. Id. 377. 

88. Counsel fees may be allowed, either as damages or costs, both on the In- 
stance and Prize side of the Court. Id. 379. 

89. A libel of information does not require all the technical precision of an In- 
dictment at Common Law. If the allegations describe the ofience, it is all that is 
necessary ; and if founded upon a statute, it is sufficient if it pursues the words of 
the law. The Emily and the Caroline^ 9 Wheat. 881. 
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90. Stating a charge in the olfema/tve, is good, if each alteinative coattitutefl an 
"offeDce for which the thing is forfeited. Id.. 387. 

91. The technical niceties of the common law are not regarded in Admiralty 
proceedings. It is sufficient, if an information set forth the offence so as clearly to 
bring it within the statute upon which the information is founded. It is not neces- 
sary that it should conclude, contra formam staiuti. The Mtrino ti al. 9 Wheat 
391.401. 

92. The claims of seamen, for wages, and of material men, for supplies, where 
the parties were innocent of all knowledge of, or participation in, the illegal voyage, 
preferred to the claim of forfeiture on the part of the government. Id. 416. 

93. Material men have a lien, which may be enforced by a proceeding in the 
Admiralty, tn r<m, for necessaries or supplies, furnished in a port to which the ves- 
sel does not belong. Id. 417. 

94. In judicial sales there is no warranty express or implied. The Monte JUle^ 
grey 9 Wheat 616. 644. 

95. Upon a sale by the Marshal, under an order of Court, no warranty is impli- 
ed. Id. 645. 

96. Neither the Marshal, nor his agent, the auctioneer, has any authority to war- 
rant the article sold. Id. 645. 

97. Q^amre^ How far the Marshal is responsible to the vendee, in bis private 
capacity, if he undertake to warrant, or to do what would imply a warranty in a 
private sale ? Id. 645. 

98. Upon an Admiralty proceeding, in rem, where the proceeds of the sales 
are brought into Court, they are not liable to make good k loss sustained by the 
purchaser, in consequence of a defect being discovered in the article sold. Id. 
«4S. 649. 

99. The Courts of the United States, proceeding as Courts of Admiralty and 
maritime jurisdiction, may issue the process of attachment to compel appearance, 
both in cases of maritime torts and contracts. Munro v. Almeida^ 10 Wheat. 473. 

100. Under the Process act of 1792, c. 137. [xxxvi.] s. 2. the proceedings 
in cases of Admiralty and maritime jurisdiction in the Courts of the United States^ 
are to he accordfng to the modified Admiralty practice in our own country engrafted 
upon the British practice ; and it is not a sufficient reason for rejecting a particular 
process, which has been constantly used in the Admiralty Courts of this country, 
that it has fallen into desuetude in England. Id. 

101. The process by attachment may issue, wherever the defendant has con- 
cealed himself or absconded from the country, and the goods to be attached are 
within the jurisdiction of the Admirahy. Id. 

102. It may issue against his goods and chattels, and against his credits and ef- 
fects in the hands of third persons. Id. 

103. The remedy by attachment in the Admiralty, in maritime cases, applies 
even where the same goods are liable to the process of foreign attachment, issuing 
from the Courts of common law. Id. 

104. It applies to the case of a piratical capture, and the civil remedy is not 
merged in the criminal offence. Id. " 

105. In case of default, the property attached may be condemned to answer the 
demand of the libellant. Id. 

106. It is not necessary that the property to be attached should be specified in 
the libel. Id, 

107. ItaeemSf that an attachment cannot issue without an express order of the 
judge, but it may be issued simultaneously with the monition ; and when the at- 
tachment issued in this manner, and in pursuance of the prayer of the hbel, this 
Court will presume that it was regularly issued. Id. 

108. In Admiralty proceedings, amendments are made' in the Appellate Court, 
not only as to form, but as to matter of substani^, as by the filing a new count to 
the libel ; the parties being permitted, whenever public justice, and the substantial 



« ADMIRALTT. 

flMrits f^iiire it, to introduce new allegations add new proofi: nanaO^g^a ciU' 
gore, et non probata probare. The Marianna Florae 11 WheaU 1. 38. 

109. If the amendment id made in the Circuit Court, the cause is heard and ad- 
judicated hj that Court, and (upon appeal) by this Court on the new allegation ; bat 
if the amendment is allowed bj this Court, the cause is remanded to the Circuit 
Court, with directions to permit the amendment to be made. Id* 38. 

110. Informations in rtm are not criminal proceedings. Anon^ 1 GdUu* 24. 

1 11. An information for a statute forfeiture should conclude '* against the form of 
the statute;" or, at least, refer to some subsisting statute authorizing the forfeiture. 
The Nancy, I GallU. 67. 

112. A mere conclusion of an information ^* against the form of the statote*' 
will not cure the defect of material averments, to shew that of forfeiture has accru- 
ed. Id, 

1 18. It Is no objection to the allowing of an amendment, in an information in rem, 
that it might affect the rights of sureties. The Harmony ^ 1 QaUis. 125. 

114. A respondent in the Admiralty, who would take advantage of the statute of 
limitations^ must plead it. Brovm v. JoneSy 2 Gallis. 477. 

115. Shipping articles, being the proper and usual documents of the ship for the 
voyage, are in the Admiralty, always admitted as evidence of the terms of hire, even 
of the master, or his apprentice ; but the evidence is not conclusive. Willard v. 
JDarrt 3 Mason, 161. 

116. Courts of Admiralty do not take notice of set-offs, except so far as they 
grow out of a maritime contract, submitted to its cognizance, and then principally 
by way of diminishing compensation, and not as an independent right. Id. SAtp 
Menlor, 4 Mason^ 84. 

117. In the Admiralty where the factor and the persons claiming a derivative ti- 
tle under the owner, contest the right to the proceeds, the Court will decide upon 
the equities of all concerned, and decree the amount of the lien to the factors, and 
the residue of the proceeds to the other claimants. If in such a ca^e, a factor sets 
up a title as general owner, and not merely for a lien, he will not be entitled to costs. 
The Ship Packet^ 3 Mason, 334. 

118 Courts of Admiralty will not entertain suits upon stale demands. Twelve 
years delay, unexplained, will affect a demand with the imputation of staleness. 
fViUard v. Dorr, 3 Mason, 161. 

119. The master of a ship may entertain a suit in the Admiralty til personam 
against the owner, but hot in rem against the ship, for he has no lien. Id. 

120. To make pilotage a lien on the ship, the contract must have been made by 
some person in the employment of the owner, duly authorized to make the contract, 
such as the master, or the quasi master. But mere wrong doert, or mutineers, 
have no authority to bind the ship. The Anne, 1 Mason, 508. 

12K After process served in proceedings in rem, the thing is decreed in the cus- 
tody of the Court, thongh in the actual possession of the collector, &c. under the 
act of 1799. Burke v. Trevitt, 1 Mason, 96. 

122. Custody fees will, in the first instance, be paid out of the proceeds in Court, 
on application of the party entitled to them. But in cases of condemnation, they 
are chargeable on the claimant^ as a part of the taxable costs. The Langdon 
Cheeves, 2 Mason, 58. 

123. If a bond taken on the delivery of the property on bail, be void, as not con- 
forming to the law, the Court will enforce a re-delivery of the property by attach- 
ment* The Struggle, 1 Gallis. 476. 

124. The 89th section of the act, 1799, ch. 128, does not extend to delivery on 
bail, on seizures under other acts. Id. 

125. Semble, that on a bail-bond or stipulation judgment cannot be rendered un- 
til afler twenty days from the decree of condemnation, and then in open Court. 
McLellan v. United States, 1 Gd^is. 227. 

126. The report required by the 30th sect, of the collection law must be madoy 
as well when the vessel arrives from necessity, as when voluntarily, and whether 
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the port be her intended port of discharge or not United Siata r. Wtlhr, I 
QalUs. 392. 

127. On a bond or stipulation in the Admiralty, for secaring the propertyi^a sum- 
mary judgment may be rendered. The Alligator ^ 1 Gftitttf. 145. 

128. The Clerk is entitled to his commissions upon money deposited in a bank, 
subject to the order of the Court, in the same manner as if actually paid into hia 
hands. Ex parte, Prescoit, 2 Gallis. 146r 

129. In cases of claims on proceeds in the custody of the Court, where other 
partjes are entitled, no attorney's fee, or other costs beyond the actual charges of 
Court, can be allowed. The Jerusalem, 2 Gallis. 350. 

130. Where the subject matter is not within the jurisdiction of the Court, the ex- 
ception may be taken under the general issue. Maisannaire v. Keating, 2'Galli84 
345. 

131. Money deposited in a bank, under a decree and subject to the order of the 
Court, is, '* money deposited in Court," within the meaning of the act of 1793, 
ch. 20, sect. 2. Ex parte, Prescotl^ 2 Gallis. 146. 

132. If the claimant does not show a good title to the property, it will not be re* 
stored to him, although not condemned as forfeited. But it will be retained in the 
registry until the real owner appears and proves his title. The Eliza, 2 Gallis. 4. 

133. In causes on the instance side of the Admiralty, the answer of the claimant 
should be verified by oath; and in a suit for wages the libellant may compel the 
adverse party to answer interrogatories. Gammell v. Skinner, 2 Gallis, 45. 

134. In suit's for wages interest is allowed from the time of demand ; and if no 
demand is proved, from the commencement of the suit. Id. 

135. An attested copy of a bottomry bond, executed in a distant foreign country, 
being produced by the libellant, a continuance was allowed, under the circuro* 
stances, to enable him to procure the original. The Jerusalem, 2 Gallis. 191. 

136. A general prize allegation cannot be properly joined with an information on 
a seizure for the violation of a statute. The Dimon, 2 Gallis. 306. 

137. Practice as to costs ana c)iarges where several parties intervene for sepa* 
rate interests. The Louisetta, 2 Gallis, 307. , 

138. Where a party claims under an attachment, he must file a caution in Court, 
to bold the proceeds remaining after satisfying prior claims. Id. 

139. Trespass will not lie upon a taking as prize. Qucere, If it can properly be 
maintained for any marine tort t Maisonnaire v. Keating, 2 Gallis. 342. 

140. The Court has power to discharge the jury empaunelled to try the issue in 
a criminal cause, whenever it is necessary for the purposes of justice ; and there is 
no exception of capital cases. United States v. Coolidge, 2 Gallis. 364. 

141. In every case of a motion to the Court for a cassetur^ the facts, on which it 
is grounded, must be proved by affidavit. Id. 

142. When several persons are charged in one indictment, with the same offence, 
each defendant has a right to be tried separately. United States v. Sharp si sUm 
1 Peters^ C. C. R. 1 18. 

143. An indictment, which charges in the same count, an offence made capita! 
by one section of an^ act of Congress, and another ofience, declared in another 
section of the same law, to be a misdemeanor, is bad. United Slates v. Sharp ei 
at. I Peters' C. C. R. 131. 

144. When a libel is filed, claiming a forfeiture of the vessel libelled, and the 
facts of the case do not authorize the forfeiture alleged in the libel, but show an 
ofTence against other provisions of the same law, under which the forfeiture is 
asserted to have arisen, the Court will dismiss the libel. United States v. TAs 
Hunter^ \ Peters' C. C. R. 10. 

145. The Circuit Court will issue Letters Rogatory, for the purpose of ob- 
taining testimony, when the government of the place where the evidence is to be 
obtained, will not permit a commission to be executed, kelson et al. v. Unitsd 
States, 1 Peters' C. C. R. 235. 

146. After affirmance of the sentence of condemnation of the District Couil^ 
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for a breach of the risvenae or non-importation laws, the Court will, forthwith, on 
motion, give judgment against the claimant and his sureties, on the hond given 
4ipon the delivery of the cargo to him, at the appraised value. Id. 

147. An information in rem against the thing itself, in a case of admiralty and 
maritime jurisdiction, is not a suit at common law, but an Admiralty proceeding, 
and does not require a trial by jury. Clark v. United States, 2 Wash. C. C. R. 51 9. 

148. Where a neutral vessel was plundered of her papers by a privateer, in 
consequence of which she was seized by another belligerent, and proceeded 
against as prize, but made a compromise with her captors and paid a ransom aoid 
costs : Holden, that the owners of the privateer were not liable for those items, 
(there being no privity to the compromise,) nor for any other injurious consequen- 
ces flowing from the compromise. The Amiable jyancy^ 1 Paine, 111. 

149. The rule of damages, in cases of marine trespass, is the full value of the 
property injured or destroyed. A claim for loss of voyage rejected. Id. 

150. Vindictive damages not allowed against the owners of a privateer, for 
trespasses committed by the crew. Whether the owners are liable at all for tres- 
passes on the person. Qucere ? Id, 

151. After a decree, and a writ of error lodged, an application for a review of 
the decree is too late. M^Grath v. Tlie Candalero, Bee, 62. 

152. Money or goods in the hands of the Marshal by order of this Court are 
subject to any further order of this Court ; and claim may be made to the same, 
after a decree. Not so, if the money has been paid over. Coulter v. The Cargo 
of the Esperanza, Bee, 97. 

153. Evidence to acquit or condemn in a case of breach of neutrality, must in 
the first instance come from the vessel taken, the persons on board, and the exam- 
ination on oath of the master and other officers. The Betty Caihcart, Bee, 292. 

154. Courts of Admiralty cannot properly apply to maritime contracts the same 
strictness that prevails at common law. If a vessel be intended to cruise as well 
as trade, the seamen's articles must be construed with reference to this double 
object. Ship Bellona, Bee, 106. 

155. In an indictment for a statute offence, it is sufficient if the offence is sub- 
stantially set forth, though not in the exact words of the statute. United St€Ues v. 
Bachelder, 2 Gallis* 15. 

ADMIRALTY IV. 

Criminal Jurisdiction of the Admiralty* 

156. To make a man a principal in murder, it is not necessary that he should 
inflict the mortal wound. It is sufficient, if he be present, aiding and abetting the 
act. Nor is it necessary that there should be a particular malice against the de- 
ceased. It is sufficient, if there be deliberate malignity and depravity in the con- 
duct of the party. United States v. Ross, 1 Gallis, 624. 

157. If a number of persons conspire together to do an unlawful act, and death 
happen in the prosecution of the design, it is murder in all. If the unlawful act 
was a trespass, the murder, to affect all, must be done in the prosecution of the de- 
sign. If the unlawful act be a felony, it will be murder in all, although the death 
happen collaterally, or beside the principal design. Id, 

15S. If several persons conspire to Seize with force and violence a vessel, and 
run away with her, and, if necessary, to kill any person who shall oppose them in 
the execution of the design, and death ensue in the prosecution of the design, it 
is murder in all who are persent, aiding and abetting in executing the design. Id, 

1 59. If a seaman is in a state of great debility and exhaustion, so that he can- 
not go aloft without danger of death or enormous bodily injury, and the facts are 
known to the master, who, notwithstanding, compels the seaman, by moral or 
physical force> to go alofl, persisting with brutal malignity in such course, and the 
seaman falls from the mast, and is drowned thereby, and his death was occasioned 
by such misconduct in the master, under such circumstances^ it is murder in the 
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master. If tbere be no malice in the master, the crime is reduced to man- 
slaughter. United SteUes v. FreemaUy 4 MasoUf 505. 

160. The law of the United States declares that murder committed on the high 
seas, shall be tried in the District where the offender is apprehended, or into 
which he is first brought : and therefore the Circuit Court has jurisdiction over a 
case, arising under the authority of the United States. United States v. MagiUj 
1 Wash. C. C. R. 463. 

161. To constitute the offence of murder ^ under the law of the United States^ 
cognizable in the Circuit Court of the United States, not only the stroke, but the 
deathf must happen on the high seas. Id, 

162. The master of a vessel, while at sea, has a right to give a seaman mode* 
rate correction ; and in case of mutinous conduct, he may suppress it in the best 
mode he can, and therefore use a greater degree of violence than when there is 
misbehaviour only. United States v. Wickkam, \ Wash. C. C. R. 316. 

163. Indictment for casting away and destroying a vessel of which the defendant 
ivas owner, with intent to prejudice the underwriters. The defendant has a right to 
challenge 35 of the jurors ; the number of challenges allowed at common law, in 
capital cases. United States v. Johns, 1 Wash, C. C. R. 363. 

164. Tho law not making it an offence in the owner to destroy his vessel, to the 
prejudice of the underwriters on the cargo, no evidence can be given to establish a 
charge against the defendant, for such destruction, to the prejudice of the underwri- 
ters an the cargo ; even if such a charge was contained in the indictment. Evi- 
dence of the value of the property insured, may be given, for the purposes of show- 
ing inducements to destroy or to preserve it. Id, 

165. The prosecutor must show that the insurance was a valid insurance ; and 
if made by an incorporated company, the act of incorporation must be shown ; and 
it must be shown that the contract of assurance was executed, so as to bind the 
company. Id. 

166. Indictment for piracy committed on a Spanish vessel by the defendants, the 
first lieutenant and subaltern officers of the American privateer Revenge. 3 Wash, 
C. C. R. 228. 

167. As there is no proof that in the first instance any unlawful acts were me- 
ditated by the commander of the Revenge and his officers, it will not be sufficient to 
prove acts of robbery committed by him and his crew generally — it must be proved 
that the defendants participated in the undertaking, and that they did it feloniously. 
United States v. Jones et al. 3 Wash. C. C. R. 22S. 

168. Indictment for manslaughter, committed by the master of an American 
ship, on a seaman, in the river off Wampoa in China. 3 Wash, C, C. R. 515. 

169. A man may oppose force to force in defence of himself, his family, or pro- 
perty, against one who manifestly endeavours, by surprise or violence, to commit a 
felony. The intent of the person resisted must be to commit a felony, or the kilU 
ing will not be justified. United States v. Wiltberger. 3 Wash, C. C. R. 515. 

170. No words or gestures, however irritating, will justify the killing; although 
they may reduce the offence from murder to manslaughter. Id. 

171. The intent to commit the felony must be apparent — the damage must be 
imminent, and the resistance used necessary to avert the damage. Id, 

172. Q^asref Whether this offence, which was committed on a river, was within 
the jurisdiction of the Circuit Court of the United States, according to the provisions 
of the act of Congress ? Id, Eloidcy Wlieaion, 5. 76. 

173. A prisoner, charged with having committed murder on board of a Britiish 
ship of war, on the high seas, was delivered over to the British Consul, agreeably to 
the 27th article of the treaty with Great Britain. United States v. J>rash, Bee, 266. 

&vide Constitutional Lavst IV. 

Courts of the Unitjsd States. 

Phize. 

Salvage. 

Shipping. 

Statutes or the United States. 
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AGREEMENT. 

I. (B) What cm$iituie$ an agreement. (C) Camtruciian of par- 
ticular agreements. ' 

IL (A) Agreements 6y fMie agents. (B) Agreements bjf private 
agents. 

III. Consideration. 

IV. What renders an agreement void. 
y. Extinguishment of a contract. 

AGREEMENT I. 

(B) What constitutes an agreement. 

1. There is no principle of law, which will sanction an action by the creditor, 
against the debtor of his debtor, upon the ground of contract; for there is no privity, 
between them. The King of Spain v. Oliver , 1 Peters^ C. C. R. 276. 

2. Where an allowance is made to a party as a compensation, up to a certain pe- 
riod, for his services as treasurer of a society, which is accepted by him without ob* 
jection, it is conclusive as an adjustment for such services, especially if the party 
making the allowance was authorized to fix that conipensatiob* Oliter v. Vemen^ 
4 Mason, 275. 

3. If subsequent services of a like nature are rendered, the party is entitled 
to a compensation, unless It is clearly established that he meant them to be volun- 
tary. Id. 

4. The mere settlement of an account, does not in itself constitute an agreement, 
or amount to a contract ; though it may be evidence of a contract Peterson y. 
United Stales^ 2 Wash. C. C. R. 36. 

(C) Consthfction of particular agreements. 

5. In general, a sum of money in gross, to be paid for the non-performance of an 
agreement is considered as a penaliyy and not as liquidated damages, Taylor v. 
Sandiford, 7 Wheat. 13. 17. 

6. Jifortiorij where it is expressly reserved as a penalty. Id. 17. 

7. Thus where in a building contract, the following covenant was contained : 
" The said houses to be completely finished on or before the 24th of December 
next, under a penalty of 1000 dollars, in case of failure." It was held that this 
was not intended as hquidated damages for the breach of that single covenant only, 
but applied to all the covenants made by the same party in that agreement ; that it 
was in the nature of a penalty, and could not be set off in an action brought by the 
party to recover the price of the work. Id, 17. 

8. An agreement to perform certain work within a limited time, under a certain 
penalty, is not to be construed as liquidating the damages which the party is to pay 
for the breach of his covenant. Id, 17. 

9. Where the acts stipulated to be done, are to be done at different times, the 
covenants are to be construed as independent of each other. Goldsborough v. Orr, 
8 Wheat. 217. 225. 

10. When no specific time is fixed for the payment of money, in a contract by 
which the same is to be paid by one party to the other, in judgment of law, the 
same is payable on demand. 7 he Bank of Columbia v. Has^er^ I Peters^ 468. 

11. Ill a marriage settlement it was provided, that after the death of the husband, 
the trustees named in the settlement should stand possessed of a bond executed to 
them by the husband, and of the sum of $37,033 to be received by them; upon 
trust to place out the same when it shall come into their hands, at interest, on free- 
hold securities, or invest it, or any part of it, in the purchase of stock of the United 
States of North America, or bank stock there, unth the approbation of the wife; 
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and to call in and replace, and re-invest the same, and the produce thereof, from 
time to time, upon or in such securities, or stock, with the approbation of the vfife* 

It 19^ not an unreasonable interpretation to say, that the wife, who survived the 
husband, was to have a controlling agency, within the limitation prescribed by the 
contract. She has not an arbitrary and unlimited discretion. The investment ia 
restricted to three objects : freehold securities, United States stock, or bank stock ; 
and the trustees are not authorized to make any other investment. The trustees 
are bound to make the investment in any one of the funds mentioned, which the wife 
might elect or request. English et al. v. Fozall^ 2 Peters^ 595. 

12. The husband, by his will, confirmed the marriage settlement, and he further 
directed '* that if the sum of j^37,038 secure^ to be paid to the trustees, should, at 
any time be found insufficient to raise and bring into the hands of the trustees. the 
clear annual sum of $2,222.22, the annuity secured to be paid to his wife by 
the settlement, then the trustees of his will shall, from time to time, traniifer 
to themselves, as trustees of the settlement, out of the residuum of his estate, such 
sum or sums of money as may, from time to time, be found necessary to make up 
any deficiency there may happen to be between the current amount of the interest 
and produce of the principal sura, and the amount of the annuity ; so that, in no 
event, less than j(2,222.22 shall be raised annually for his wife, or for her benefit 
in the United States. 

The wife directed that the $37,033 should be invested in six per cent, stock of 
the United States, which was insufficient to raise the stipulated annuity, and claim'- 
ed that the deficiency should be made up from the residuum of the estate. The 
wife had a right to claim this deficiency to be made up. Id, 

is* Where a sale is made of goods, and they are delivered, and an agreement is 
afterwards made to rescind the contract, the contract is not completely rescinded 
until a re-delivery of the goods. Miller v. Smith. 1 Mason, 437. 

14. Th^ parties to a parol agreement, which by the understanding between them 
is to be reduced to writing, cannot escape from its obligations, by refusing to exe- 
cute the written insUrument,,or to proceed further thecewith. — Blighty, AMey et a/. 
1 Peters' C. C. R. 16. 

15. All contracts made for equipping and fitting a cartel, are to be considered as 
contracts made between friends, and ought to be enforced in the tribunals having 
jurisdiction thereof. Crawford et aL v. Ike WiUiam Penn. 1 Peters' C. C. R. 106. 

16. Where the defendant contracted to deliver teas of the first quality, he is not 
excused from a performance of his undertaking, by proving that no such teas could 
be obtained at the market. He is answerable to the plaintifi* in damages, for the 
non-performance of such agreement. Yonqua v. Nixon et al, 1 Peters, C. C. R. 
221, S. P. Gilpins v Consequa, 1 Peters' C. C. R. 83. 

17. The same construction must be given, and the same consequences will fol* 
low from verbal representations, made at the time of a parol agreement, as, had 
they been inserted in a written agreement, a Court of Equity would assign tothem. 
Thompson v. Tod. 1 Peters' C. C. R. 380. 

18. One proposed to the plaintifis, in the presence of the defendant, to ship them 
a quantity of sugars belonging to him, in the defendant's hand9, on receiving an au- 
thority to draw on the plaintiffs for the amount. It was thereupon agreed that the 
shipment should be made, and the authority given, on the defendant's engaging by 
letter to ship the sugars. The owner of the sugar accordingly wrote a letter, 
addressed to the defendant, desiring him to ship the sugars on board such vessel 
as the owner might direct, consigned to the plaintifis, and next day handed it 
to him. The defendant wrote '< agreed to" under the letter, and signed his name 
beneath ; upon which the authority to draw was given : held that the defendant's 
undertaking was an original part of the entire transaction, and that the considera- 
tion moving from the plaintifis to the owner of the sugars, which was not expressed 
in the letter, might be proved by parol, as it did not contradict the written agree- 
ment ; and that the undertaking of the defendant required no consideration moving 
from the plaintifis to him to support it. Rahaud v. D'JVoIf 1 Paine, 580. 
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19. The owner of the sugars beeoming iosolrent, wrote the plaintiffs, 'vafoming 
theoi, that the yessel which he had intended should take the sugars would not do 
8O9 and that they were at liberty to make any arrangements with the defendant for 
the interest of all concerned : Held^ that this was an authority under which the 
plaintiffs could nominate a vessel, and that the defendant was bound to ship the su* 
gars in such vessel, if he did not choose to appoint another. Id. 

20* Action of covenant under an agreement under seal, by which the plaintiff 
stipulated to perform, in the Philadelphia and Baltimore theatres, for three years, 
and not to play or sing at any other theatre, without the license of the defendant; 
and the defendant agreed to pay the plaintiff so much per week, and to allow him 
the profits of a benefit and a half each season, provided the plaintiff kept and per- 
formed all his covenants, and not otherwise. Heldf that 

21. Where the covenants are dependant, the plaintiff cannot support his action as 
to them, without showing performance of every affirmative covenant on his part, 
and in such a case it is competent to the defendant to prove a breach of such as 
are negatived. Webster v. Warren. 2 Wash, C. C. R. 456. 

22. Action of covenant upon an agreement under seal, entered into in 1804, in 
which the defendant bound himself to pay to the plaintiff two notes of 1,260 dollars 
each, and an unliquidated demand, when it should be liquidated, forthwith ; after 
the defendant should obtain, or be in a legal capacity to obtain the lawfvl possession 
of the Georgia lands conveyed by him to E. C. The declaration averred, that on, 
and ever since the 1st of May, 1806, the defendant was in the legal capacity to ob- 
tain, &c. ; and on this issue was joined. Held^ that until the defendant was in the 
legal capacity to obtain possession of the lands, the plaintiff's claim was suspended ; 
and, as soon as the capacity existed, the plaintiff's right accrued ; although the de- 
fendant did not choose to obtain, or endeavour to obtain the possession. Bleeckir 
V. Bandy 3 Wash. C. C. R. 529. 

23. The mortgagee of the defendant, as the agent of the defendant, having re- 
ceived from the United States, compensation for the lands conveyed to the deftmd- 
ant by E. C. ; and he having conveyed the land to the United States, they being 
part of the Tazoo lands, the defendant is estopped thereby, from denying hie legal 
capacity to obtain possession of the lands. Id. 

24. An agreement in the shipping articles that no officer or seaman should de- 
mand or be entitled to his wages, or any part thereof, until the return of the vessel 
to the port of outfit, does not amount to a contract that the risk shall be insured, or 
the arrival guaranteed, by the mariner ; but is simply an agreement that such wages, 
as were legally due at a foreign port, should be paid only at the port of outfit 
Johnson V. The Lady Waltentoff^ 1 Adm. Decis, 215. 

25. The agreement of the parties may control the general operation of law ; but 
the agreement must be clear, and incapable of doubtful import. Id* 

AGREEMENT II. 

(A) Agreements by public agents. (B) Agreements by private agents. 

(A) Agreements by public agents. 

26. Where in a contract with the Secretary of War, for supplying the troops of 
the United States with provisions, specific prices are stipulated for rations issued at 
certain places mentioned in the contract ; and it is further provided, that <' should 
any rations be required at any places not specified in the contract, the price of the 
same shall be hereafter agreed on betwixt the public ^nd the contractor;" if the 
parties cannot agree upon the price for the rations thus required, a reasonable com- 
pensation is to be allowed, and is to be proved by competent evidence, and settled 
by a jury ; and the contractor,' upon the trial, is at liberty to show, that the sum at* 
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lowed by the Secretaiy at War is not a reasonable compensation. UnUid States t. 
Wttkinsy 6 Wheat. 135. 

27. Under the 3d and 4th sections of the act of the 3d of March, 1797, c. 74, 
the defendant is entitled, at the trial, to the full benefit of any credit in his favour, 
whether arising out of the particular transaction for which he was sued, or out of 
distinct and independent transactions, which would constitute a legal or equitable 
set-off, in whole or in part, of the debt sued for by the United States. Id. 

28. Where an agent of the War Department was empowered to make a contract, 
which reserved no right of ratification to the Secretary, it was held complete and 
binding without such ratification. United States v. Tillotson^ 1 Patne, 305. 

(B) Agreement by private agents. . 

29. If an agent to collect and receive payment of bills, transmit them to his own 
private agent, to receive the money and place the amount, when received, to his pri- 
vate credit, payment to such agent is payment to the original agent ; and if there be 
a failure, it is the loss of the latter, and not of his principal. Taber v. Perrot^ 2 
Gallis. 565. 

30. A fortiori, this applies, where the money has been drawn for by a bill ki fa- 
vour of a third person, which has been accepted before the failure. Id. 

31. Where two of three assignees of a bankrupt enter into an agreement, in the 
absence of the third, the contract is not binding upon the absent assignee, unless 
he bad previously given authority to make it, or subsequently recognized and ac- 
knowledged it. Aliter among partners. Blight v. Ashhy, et al. I Peters' C. C* 
R. 16. 

32. Compensation to an agent for the sale and management of estates, the pro- 
perty of absent proprietors. The Committee of the West^ Jersey Society , v. J\/[or~ 
risy 1 Peters' C. C. R. 59. 

33. The defendant had sold the complainant a bill of exchange on a house in Lon- 
don, and received the complainant's note for the price^ but kept the bill by agree- 
ment, as security for its payment. The bill was protested, the drawers became 
bankrupt^ and dividends were declared upon their estates. The defendant refused 
to return the bill to the complainant, but made no effort to recover the amount or 
to obtain the dividends. He was held liable for any loss that might have happened 
hy such negligence. ' Childs v. Corp^ \ Paine, 286. 

AGREEMENT III. 

Consideration. 

34. Where a contract grows immediately out of, and is connected with, an ille- 
gal or immoral act ; a court of justice will not lend its aid to enforce it. Arm* 
strong V. Toler, 11 Wheat. 258. 268. 

Sb. So if the contract be in part only connected with the illegal consideration, 
and growing immediately out of it, though it be, in fact, a new contract, it is equal- 
ly tainted by it. Id. 269. 

36. But if the promise be entirely disconnected with the illegal act, and is found- 
ed on a new consideration, it is not affected by the act, although it was known to 
the party to whom the promise was made, and although he was the contriver and 
conductor of the illegal act. Id. 

37* Thus where A, during a wary contrived a plan for importing goods on his 
own account from the enemy's country^ and goods were sent to B by the same ves- 
sel ; A, at the request of 6, became surety for the payment of the duties on B's 
goods, and became responsible for the expenses on a prosecution for the illegal im- 
portation of the goods, and was compelled to pay them. Held that A might main- 
tain an action on the promise of B to refund the money. Id. 

38. But if the importation is the result of a scheme between the plaintiff and de- 
fendant, or if the plaintiff has any interest in the goods, or if they are consigned to 
him with his privityi in order that he ms^ protect them for the owner, a promise 
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to repay any advances made under tach understanding or agreement is atteriy 
void. Id, 

S9« The act of defending a prosecution for an unlawful importation, and coih 
tracts growing oat of the defence^ independent of the unlawAil importation itself, are 
legal and valid. Id. 273. 

40. No action can be maintained against a master and part owner of a ship eo« 
gaged in the slave trade, by his partners in the joint concern ; nor against an aget , 
wiio is party to the original illegal traffic, and has the proceeds in his hands* FdUs 
V. Mayberryy 2 GaUis. 560. 

41. If a ship be sold in a foreign port, to evade a forfeiture incurred to the Uoit* 
ed States, no action can be sustained for the proceeds. Id. 

42. An agent, who is party to an illegal transaction, and has in his hands the 
proceeds, may set up such illegality against the action of any party concerned with 
him. I(L 

43. Contracts made with an alien enemy, are lawful, if made in a trade carried 
on under license of the government, whether they arise directly, or collaterally, out of 
such licensed trade ; or, if the enemy with whom the contract is made, be in the hos* 
tile country by license of the government ; or if the contract be a ransom bond. 
Craioford et al v. The William Penn, 3 Wash. C. €. R. 484. 

44. Contracts made by prisoners of war, in the enemy's country, for subsistence, 
are binding. Id. 

45. A foreigner is not always'bound to take notice of the revenue laws of a coun-^ 
try to which he does not belong ; and a firm and final contract, made in his own or 
a foreign country, is valid, although it may be intended to violate the revenue laws 
of a country with the property obtained from him by such contract, he not being ac- 
quainted with the intended fraud. Alittr^ if the contract is to be completed in, 4ir 
has a view to the violation of the laws of the country where it is to be executed* 
The Executors of Cambioso v. Assignees of Maffett^ 2 Wash. C. C. R. 98. 

AGREEMENT IV. 

What renders an agreement void. 

46. QutBre^ As to what concealment or suppression of material facts in a con- 
tract, where both parties have not equal access to the means of information, will 
avoid the contract? Eiting v. The Bank of the United States, 11 JVheat 59. 73. 

47. A contract of insurance, made on a voyage which is opposed to the common 
statute or maritime laws of the country where it is effected, is void. Craig v. U. 
S. Ins. Co. 1 Peters^ C. C. R. 410. 

AGREEMENT V. 

Extinguishment of a Contract. 

48. A covenant, under seal, to come to a settlement within a limited time, and 
to pay the balance which might be found due, is merely collateral,^ and cannot 
be pleaded as an extiiiguishment of a simple C(»ntract debt, the period within 
which the settlement was to be made having elapsed before the commencement of 
the suit, and the plea ^not averring that any such settiemenl had been made. Baits 
v. Peters, 9 Wheat. 556. 

49. The official bond given by a receiver of public moneys, does not extinguish 
the simple contract debt arising from a balance of account due from hiiu to the 
United States. An action of assumpsit for the balance of account, and an action 
of debt upon the bond against the principal and sureties, may be maintained at the 
same time. Walton v. United States, 9 Wheat, 651. 

50. A state of war puts an end to all executory contracts between the citizens of 
the different countries. The Francis and Cargo, 1 Gallis, 448. 

51. Where higher security is given by the debtor, prima facie the law presumes 
it intended as an extinguishment of the debt. Aliter, where it is the bond of a 
Hird person. United States v. Lyman, 1 Mason, 482. 
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52. When two or more persons are liable for a simple contract debt, a judgment 
obtained against one, is an extinguishment of the claim on the other debtors, in the 
same manner as a bond, given by one or two persons liable on a simple contract, is 
an extinguishment of the original debt. fVittings et oL v. Consequa^ 1 Peters^ C* 
C. R. 301. 

53. if the vendor of property accept of a note or bill in satisfaction of his debt', 
he cannot sue his original debtor, provided there was no fraud or unfairness on the 
part of the vendee. Parker v. United States j 1 Peters'* C. C. R. 262. 

54. If the vendor without an agreeifirnt to receive the note of the vendee in 
payment, take such note and transfer it, his right of action on the contract of sale 
is taken away as long as the note is out of his possession ; and he can only sue oi 
the contract when he gets back the note, and has it in his power to return it to the 
vendee. Id. 

55. A bond given to secure the payment of duties on imported goods is not an 
extinguishment of the debt ; but merely security for the payment. United Siat§i 
Y. Lyman^ 1 Mason, 482. Sed vide contra, 3 Wash, C. C. R. 508. U. States v. 
jisUetfy where it was held that though both panners in a firm were bound on the 
importation of goods, for the duties, yet a bond given by one, extinguished this 
obligation, and made it his separate debt. 

Et vide Assumpsit. 
Bailment. 

Bills op Exchanoc and Promissory NbTta* 
Chancery. 

Constitutional Law lit 
CoRpoRAtroK II. 
Frauds. 
Guaranty. 
Insurance. 
Lex Loge. 

Limitation or Actions I. 
Local Law. 
Partnership. 
Sale. 
Shipping* 
Usury. 
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I. Effects of alienage. (A) ^IHsdbiUty of an alien; when he may take 
landSf and when and how his title will be devested. (B) Effects of the 
American revolution^ and of the British treaties of 1783 and 1794, on 
the estates and titles of British subjects. (C) Effects of the French trech 
ties of 1778 and 1800, on the estates and tides of French subjects. 

il. Naturalization. 

ALIEN L 

Effects of alienage. (A) Disability of an alien; when he may take lands^ 
and when and how his title will be devested. (B) Effects of the American 
revolution^ and of the British treaties of 1783 and 1794, on the estates and 
titles of British subjects. (C) Effects of the French treaties of 1 778 and 
1800, on the estates and titles of French subjects. 

(A) Disability of an alien; when he may take lands^ and when and how his 

title vdU be devested. 

1. An Alien may take real property, by grant, whether from the state or an indi- 
vidual} and may hold the same until his title is devested by an inquest of office, or 
some equivalent proceeding. Govemeur^s Heirs v. Robertson^ 11 WheaL 332. 
351. 

2. Examination of the authorities upon the question, whether a grant of lands to 
an alien, by the state, is absolutely void. id. 351. 

'3. An alien enemy cannot sustain a suit in the Courts of the United States. 
Muntford v. Mumfordj 1 Ga//ts. 366. 

4. Ap alien enemy cannot sustain a claim in a Prize Court ; nor can a citizen 
claim the property of an enemy in a Prize Court upon an all^|;ed sale since the war. 
The cargo of the Emulous^ 1 Gallis. 563. 

5. Tnere is no legal difference as to the plea of an alien enemy, between a corpo- 
ration and an individual. Society ySfc. v. Wheeler y 2 Gallis. 105. 

6. A person beneficially interested in a suit, if alien enemy, cannot support a suit 
in the name of his trustee who is not an alien. Crawford et a/, v. The William Penn, 
I Peters^ C. C. R. 116. 

7. It is otherwise if the contract upon which suit is brought, arises out of a trade 
licensed by the government in whose Courts redress is sought ; and enemy interest 
will not defeat such a suit. Id. 

8. A usage to add interest at the end of the year, to the annual account, and in- 
terest on the balance, does not apply in a case in which the commercial intercourse 
between the two countries in which the parties reside, had ceased, when the account 
was transmitted ; nor will it authorize the creditor tp make other rests in the ac- 
count. Denniston et al. v. Jmfirte, 3 Wash. C. C. R. 396. 

9. If an alien enemy has an agent here, and this is known to the debtor, interest 
ought not to abate during the war. Id. 

(B) Effects of the American revolution and of the British treaties of 1783 

and 1794, on the estates and titles of British subjects. 

10. British subjects born before the revolution, are equally incapable with those 
born after, of inheriting or transmitting the inheritance of lands in this country. 
jBlight'$ Ussee v. Rochester^ 7 Wlteat. 535. 544. 
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11. The treaties of 178S, and 1794, only provide for titles existing at the time 
those treaties were made, and not to titles subsequently acquired. Id, 544. 

12% Actual possession is not necessary to give the party the benefit of the treaty ; 
but the existence of title at the time is necessary. Id, 545. 

13. Where J. D., an alien and British subject came into the United States subse- 
quent to the treaty of 1783, and before the signature of the treaty of 1794, died,8eis* 
ed of the lands in question : Held^ that the title of his heirs was not protected by tlie 
treaties. Id, 544. 

14. In what cases citizenship may be presumed so as to confirm a title to lands* 
Id. 645. 

15. Under the 9th article of the treaty between the United States and Great Bri- 
tain, of 1794, it is not necessary for the alien to show that he was in the actual pos- 
session or seisin of the land, at the date of the treaty which applies to the title, what- 
ever that may be, and gives it the same legal validity as if the parties were citizens. 
The title of an alien mortgagee is protected by the treaty* UugJus v. Edwards^ 
9 Wheat. 489. 496. 

1 6. But independent of the stipulations of the treaty, an alien mortgagee has a 
right to come into a Court of Equity, and have the property, which has been pledg- 
ed for the payment of the debt, sold for the purpose of raising the money. His de- 
mand is merely a personal one, the debt being considered as the principal, and the 
land as an incident. Id, 497- 

17* The alienage of the plaintiffs in ejectment cannot be set up to defeat a reco*. 
■very where their ancestor held the lands at the time of the treaty of 1794. The 
circumstances of the special verdict's not finding the fact that he held them at that 
time not noticed. Denn ex dem. Fishery, Harnden, 1 Paine j 55. 

18. Interest on debts due by the citizens of the United States to the subjects of 
the King of Great Britain, ceased during the revolutionary war, and during the 
var of 1812 ; but the mere circumstance of war existing between two countries, 
is not a sufficient reason for abating interest upon the debts due by the subjects of 
one belligerent to the subjects of another. Conn et al. v. Penn et al, 1 Peters^ C. 
C. R. 496. 

19. Operation of the treaty of 1783, upon the exercise of legislative powers for 
the confiscation of the property of those who had been engaged in hostility against 
the United States ; or who neglected to surrender themselves^ when called upon by 
law to do so. Gordon v. Holiday y I Wash, C. C. R. 285. 

(C) Effects of the French treaties of 1778 and 1800, on the estates and 

titles of French subjects, 

20. The treaty of 1778, between the United States and France, allowed the 
citizens of either country to hold lands in the other ; and the title, once vested in 
a French subject to hold lands in the United States, was not devested by the abro- 
gation of that treaty, and the expiration of the subsequent convention of 1800, 
Corneal y» Banksy 10 Wheat, 181. 

ALIEN 11. 

Naturalization. 

21. An alien enemy cannot be permitted to make the declaration required by 
law preparatory to the naturalization of aliens. Ex partey Newman, 2 Gadlis, 11. 

22. Under the act of April 14th, 1802, the registry of aliens, required by the 
second section of the law, must have been made five years before the application 
for naturalization. Anonymous, 1 Peters^ C. G. R. 457* 

2S. The applicant must also prove the period of his residence in the United 
States, and also, the other matters required by the provistona of the section. Id, 

24. Parol evidence of the arrival of an applicant for naturalisation, five years 
previous to the application, is insufficient. Id. 
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1. A debtor has a right to prefer one creditor to another in payment : and it is no 
objection to the validity of an as8i|enment for that purpose, that it was made by the 
grantor, and received by the grantee, as trustee, in the hope and expectation, and 
with a view of preventing a pmsecution for a felony connected with his transac- 
tions with his creditors : if the preferred creditors have done nothing to excite that 
hope, and the a^^signment was rnade without their knowle.dge, or concurrence at the 
time of its execution, and without a knowledge of the motives which influenced the 
assignor; or was not afterwards assented to by them, under some enga^fement, ex- 
press or implied, to suppress or forbear the prosecution. Brooks v. Marhury^ 11 
Wheal. 78. 93. 

2. An assignment for the benefit of preferred creditors is valid, although their 
aseent is not given at the time of its execution, if they subsequently assent in terms^ 
Or by actually receiving the benefit of it. Id. 96. 

3. It is no objection to such an assignment, that it defeats all other creditors of 
their legal remedies, even if amounting to a majority in number and value, unless 
there be some express provision of a bankrupt law to invalidate the deed. Id. 98. 

4. Q^mre^ How far, and under what circumstances, the possession of the pro- 
perty assigned to trusteed for the benefit of creditors, continuing in the grantor, will 
invalidate the assignment ? Id, 81. 

5. Note collecting the cases upon the subject of voluntary assignment for the 
benefit of creditors. Id. Note a. 

6. QnarCf How far contingent and reversionary interests of the wife may be aa- 
aigned by the husband ? Cassell v. Carroll, II Wheat. 134. 151. 

1: It seems, that an assignment, by the husband, of a debt actually and prei^ently 
due and payable to the wife, devested, in equity, the title to the wife. Id. 

'8. An insolvent debtor has a right to prefer one creditor to another, in payment, 
by an assignment honajide rnade, and no subsequent attachment, or subsequently 
acquired lien, will avoid the assignment. Spring v. S. C. Ins. 8 iVheaU 
268. 282. 

9. Such an assignmeut may include choses in action, as a policy of insurance, 
and will entitle the assignee to receive from the underwriters the amount insured ia 
case of a loss. It is not necessary that the assignment should be accompanied by 
an actual delivery of the policy. Id. 268. 

10. In general, it mny be affirmed that mere personal torts, which die with the 
party, and do not survive to his personal representative, are not capable of passing 
by assignment ; and that vested rights ad rem and in re, possibilities coupled with 
an interest, and claims growing out of, and adhering to property, may pass by as- 
signment. Comigys et al. v. Vasse, 1 Peters, 213. 

11. The right to indemnity for an unjust capture, on the sovereign ; whether 
remediable in his own Courts, jov by his own extraordinary interposition, or grunts 
upon private petition, or upon public negotiation ; is a right attached to the owner- 
ship of the property itself, and passes by cession to the use of the ultimate sufferer ; 
and is capable of assignment by him to others. Id. 215. 

12. By the well settled principles of commercial law, the consignee is the au- 
thorized agent of the owner, whoever he may be, to receive the goods : and by his 
endorsement of the bill of lading to a honajide purchaser for a valuable considera- 
tion, without notice of any adverse interest, the latter becornes, as against all the 
world, the owner of the goods. This is the result of the principle, that bills of 
lading' are transferable by endiirsement, and thus may pass the property. Conard 
v. The Atlantic Insurance Cmmpanpy \ Peters, 445. 

. 13. Sirictly speakii^ no person but the consignee can by any endorsement on 
the bill of lading pass the legal title to the goods. But if the shi|>per be ^e owner. 
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«nd ^fae shipment be on his own accouMt and rist^, although hQ mfij not pikssi the 
title by virtue of a mere endorsement of the bill of lading, unless he be the con-, 
signee, or the goods be deliverable to his order; yet by an assignment on the bill 
of lading, or by a separate instrument, he can pass the legal title to the same ; and 
it will be good against all persons, except purchasers for a valuable qonsiderationy 
without notice, by endorsement on the bill ot lading itself. Such an assignment by 
tjhe owner, not only passes the legal title as against his agents or factors, but also 
against his creditors, in favour of the assignee. Id. 445. 

14. Assignees of prize shares must be presumed to know the stipulations of the 
articles for the cruise, being put upon the inquiry by the very terms of the assign- 
ment. The Brutus, 2 Gallis, 551. 

15. An assignment of property for the benefit of creditors is good against a sub- 
sequent attachment, although the creditors were not originally parties to the assign-, 
ment, if they have in fact assented thereto before the attachment* Brown v. Miiu 
turn, 2 Gallis. 557. 

16. QucBve^' If such assent be necessary to make such an assignment valid against 
attachments of other creditors ? Id. 

17. An assignment, with notice^ of a chose in action founded in illegality, will not 
protect the parties from the legal consequences attached to the original contract, 
Fales v. Mai/berry, 2 Gallis, 560. 

18. If a chose in action, not negotiable, be assigned, without notice of any fraud or 
illegality in its origin, the parties are not precluded iVom setting it up as a defence 
in the same manner as if there had been no assignment. Id. 

19. In ail action between the original parties, an assignment to a third person 
cannot be set up to defeat the defence of illegality in the original contract. Id, 

20. Notice of an assignment of chattels in a judgment creditor, where possession 
has never been taken under the assignment, does not affect the right of the Sheriff 
or the creditor to seize the property in execution, as the property of the assignor* 
Meeker v. WtUon, 1 Gallis. 419. 

21. A parol assignment of a share in prizes is void. The Dasky I Mason, 4. 

22. Where A made an assignment of a vessel at sea, in trust to B, to indemnify 
B for endorsements, and also to pay the demands of certain other creditors named 
in the conveyance ; Held, that the taking possession of the said vessel by B, in a 
reasonable time, and manner after her return, would be a sufficient deliveiy and pos- 
session to support the assignment, although the creditors of A should attach the 
yessel before such possession was obtained. Heldy also, that it was not necessary 
to the validity of the assignment, that the creditors should be technical parties to it, 
nor that their assent should in any manner be given to it at the time of its execu- 
tion, if they assented before any attachment of the property. Helcf, further, that 
the assignment being for the benefit of the preferred creditors unconditionally, and, 
without any stipulation for a release or otherwise, the law. would, in such a case, 
presume the assent of the creditors. Whtehr v. Sumner, 4 Mason, 183. 

23. On the general validity of assignments, made by a failing debtor for the be- 
nefit of creditors. Halsey v. Whitney, 4 Mason, 206. 

24. An assignment for the benefit of all creditors is good a.crainst subsequent 
attachments^ although all the creditors arc not parlies to the deed nefore the attach- 
ments. Id. 

25. It is not a fraud upon any attaching creditor to provide for the payment of 
all the creditors in preference to one, who means to attach by process the property 
conveyed. Id. 

26. The assent of creditors to an assignment, not stipulating for a release, may 
be presumed ; aliter if release is stipulated for. Id. 

27. Quare, Upon general principles, an assignment, stipulating for a release of 
the debtor, ought not to be deemed fraudulent, as locking up the debtor's property 
firom his creditors, unless they consent to relinquish a part of their debts. Id. 

28. ' A general assignment is valid for actual liabilities, as well as for debts due, 
if the parties so intend. Id. 
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1. An award must decide the whole matter submitted to the arbitrators : it must 
not extend to any matter not comprehended in the submission : and it muAt be 
certain, final, and conclusive, of the whole matter referred. Catnochan v. Ckr^ 
tie, 1 1 Whtat. 446. 

2. Where the arbitrators determined that the plaintiffs should be entitled to 
credit of a certain sum on account of sales of land to the defendant, provided 
^* they shall grant, or cause to be granted, to the said W. C. (the defendant) a 
clear, unincumbered and satisfactory title" to the lands, without limiting any time 
within which the title should be made : Heid^ that the award was void, as not 
being final and conclusive. Id. 466. 

3. A Court of Equity either enforces an award as it is made, or sets it aside if 
in any respect defective : but it is contrary to its practice to confirm the award ao 
far as it extends, and to supply omissions by decree of the Court. Id* 

4. There is a class of cases, upon awards, in the books, in which arbitrators have 
been held to a more than ordinary strictness in pursuing the terms of the submissiont 
and in awarding upon the several distinct matters submitted, upon the ground of 
the submission being conditional, ita q%Md. But the rule is to be understood with 
this qualification ; that in order to impeach an award, made in pursuance of a con- 
ditional submission, on the ground only of part of the matters in controversy hav- 
ing been decided, the party must distinctly show, that there were other points in 
diSerence, of which express notice was given to the arbitrators, and that they neg^ 
lected to determine them. Karthaua v. Ferrer ei aL 1 Peters, 227. 

5. It is a settled rule, in the construction of awards, that no intendment shall b^ 
indulged, to overturn an award, but every reasonable intendment, shall be allowed, 
to uphold it. Thus, if a submission be of all actions, real and personal, and the 
award be only of actions personal, the award is good ; for it shall be presumed no 
actions real were depending between the parties. Id. 228. 

6. The judgment of the arbitrators is conclusive upon all matters of fact. If 
however there be a mistake of fact apparent upon the face of the award ; or if the 
referees are satisfied of a mistake of fact, though not apparent in the face of the 
award, the award will be recommitted to rectify the mistake. But it is no ground 
to set aside the award. Kleine v. Catara, 2 GaUis. 61. 

7. Referees are judges as well of the law as of the fact. Under a general submis- 
sion the parties are presumed to agree to refer to them every thing, both as to law 
and fact, that is necessary for the decision. And under such a submission, tbej are 
not restricted to the dry principles of law, but may award according to equity and 
good conscience. Id, 

8. !r referees refer a point of law to the court, by spreading it on the award, and 
mistake the law, their award will be set aside. But if, admitting the law, they inten- 
tionally decide contrary thereto upon principles of equity, it is no ground to set 
aside the award. Id. 

9. If they make a general award, it cannot be impeached collaterally, or by eri- 
dence aliunde^ for mistake of law or fact ; for their judgment is conclusive in hoxtt 
respects, unless there be fraud or misbehaviour. Id. 

10. If the submission be general, and the award be of a particular thing, it will 
be presumed that nothing else was in controversy, unless the contrary appear ; and 
in the latter case, the award will be recommitted. Id. 

11. The award of commissioners appointed under the acts of Congress of the 3 lat 
of March 1814, ch. 98, and of the 23d of January, 1815 ch. 706, and of the 3d oif 
March 1815, ch. 77B, appointed to settle the claims of the JVW England Mi ssis* 
sippi Laud Company ^ and others to the Yazoo lands (so called) is not conclusive^ as 
between the scnp-holders and the said company, as to their riglits, derived under 
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the grants of certificates of shares in the stock of the company itself. The commis- 
sioners had no jurisdiction of any such question. Gilman v. Broton, 1 J\Iasonj 191. 

12. In what cases dourts will interfere, and ^ei aside an award of n^fereei. 
'Hurst \. Burst, 1 JFash. C. C. R. 56. . ^ 

13. The Court will not set aside the report of referees, merely because they might 
not have drawn the same conclusions from the evidence, which the referees have de- 
duced. Jo% V. Blanchardf 1 JFa^h. C. C. R. 252. 

14. Evidence not laid before referees, cannot be exhibited to the Court on excep- 
tions to the report. Barton v. Anthony 1 JFash, C. C. R. 317. 

15. When facts to sustain an additional exception to the report of referees, have 
been discovered, since the period for filing exceptions has passed ; the Court will 
allow the additional exception to be filed; although if no exceptions had been filed 
in time, the discovery of such circumstances would not induce the Court to allow 
them to be filedr Thelasson v* Crammond, 1 Wash. C. C. R. 319. 

1-6. When after sundry meetings, and after every effort to obtain a coincidence of 
opinion among them, the third referee, who would not sign the award, withdrew, 
and declared that it would be unnecessary to call upon him, to meet on the subject 
of the reference again ; the remaining two referees had a right to praceed, and mafce 
an award. Kingston v. Kincaid et a/. 1 Wash. C. C* R. 448. 

17* Plain mistakes in facts, which appear upon the face of the award, or which 
couid be made out from the evidence lard before the referees, or for their examina- 
tioQ, might have been taken advantage of by exceptions to the award ; and the^ 
cannot afterwards be made the subject of a claim to relief in equity*. Hurst v. Hurst, 
2 Wash. C. C, R. 127. 
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1. iThe law regulatin<; the responsibility of common carriers, does not apply to 
the case of currying intelligent beings, such as negroes. The carrier has not, and 
cannot have over them the same absolute control that he has over inanimate matter. 
Id the nattire of things, and in their character, they resemble passengers, and nqt 
packages of goods. It would seem reasonable therefore that the responsibility of 
the carrier should be measured by the law which is applicable to passengers, ra- 
ther than by that which is applicable to the carriage of common goods. Boyct v. 
Anderson, 2 Peters,' IbO. 

2. The law applicable to common carriers is one of great rigour. Though to 
the eitedt to whi6h it has been carried, and in the cases to which it has been applied, 
its ifiecessity and its policy are admitted ; yet it ought not to be carried further or 
applied' to new caises. It has not been applied to living men, and it ought not to 
be. Id. 

3. A bailee without reward is guilty of ^ross negligence if he oniits that reason- 
'461e care of property comimitted to his charge, which persons in the like situation 
exercise, or which the bailee is accustomed to exercise in like cases. Tracy v. 
Wdody 3 Mason, lS2. 

'4. Gross negligence is to be considered with reference to the nature of the goods 
'delivered to a bailee without reward. If money is delivered, it is' to he kept with 
more care than common property. Id. 

6. The owner of a ship has no right, without necessity, to change the vehicle of 
conveyance of goods shipped on freight. Trotl ei al. v. tVood, 1 Gallis. 443. 

6. An usage, to control this general principle, should be so uniform and general, 
that persons engaging in the trade may be considered as contracting with a refer- 
eoce to it ; otherwise it ought not to afiect the rights of the parties. JcL 
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BILLS OF EXCHANGE & PROMISSORY NOTES. 

I. ForMj requisites f and effect of a bill or note* 
II. Transfer arid endorsement. ' 

III. Consideration. 

IV. .^fgpjbf^m^ofqbill. 

y» mefim^dnothttqceptance and non-payment. 
yh^IAul^Ufy efifhe^ parties. 
VIL AaUmondbOl^^Mte. 

BILLS OF W«4lfi)§£Atefi&fc[SS0RY NOTES L 
ForVA-'rM^t^i,'btia!m^\^f^^ note. 

\. A bill, or note, isf .pHmioi^/bctaieVidenc^f ahderivTOiint for money had lind re* 
ceived, against the draw^i: 6i^ eUdo^rU [P»g^*s\Admnistrator v. Bank of AleX' 
imdria^ 7 Wheat.S5. ^'>i't 'hIi ciMfjii iii'Mi.ii; li-.i.ly/ ,- 

2. But the presumptionyithalitticiobnteMsibf ub^'ibill or note have been received 
by the party sued, and for thctqsesf th^ jltahudK/fNib>f be rebutted by circumstances ; 
and a recovery cannot be had)inutfuol»ila c^lJW^ikpe it is proved the money was ac- 
tually received by another party. Id. 35. 

3. Bills of exchange drawn in one state of the union, on persons living in another 
state, partake of the character of foreign l^lls, and ought to be so treated in the 
courts of the United States. BuchnerTTKnley^ 2 Peters^ 587- 

4. The evidence in the case was that on the day when the note became due, the 
note was in the bank, the bank bein^^v holder thereof, and it being payable there, 
and that after the usual banking hou^i were over, it was delivered to a notary by the 
officers of the bank for protest, they informing him at the time, that there were no 
funds there for the payment of the note. This was a sufficient proof of due de- 
mand of payment. Bank of the United States v. Cameal, 2 Peters^ 543. 

5. When a note is payable at a bank, it is not necessary to make any personal 
demand upon the maker elsewhere. It is his duty to be at the bank within the 
usual hours of business to pay the same, and if he omits so to do, and a demand 
is there made of payment by the holder within those hours, and it is refused or 
neglected to be made, the holder is entitled to maintain his action for such dis- 
honour. Id. 

6. Debt lies in favour of a holder of a dishonoured bank note, against a stock- 
bolder in the bank, to recover the amount of the note under the provisions of the 
bank charter making the stockholders personally liable for such note in such a case. 
BuUard v. Be//, 1 Mason^ 243. 

7. A bank note payable to W. Pitt or hearer, is in efit^ct payable to the bearer ; 
as between any bona fide holder, and the bank, such holder is to be deemed the 
bearer, to whom the bank is originally liable. Id. 

S. Where the endorsed notes of A became due, ard were taken up at the banks, 
and new notes signed by A and B his partner, and endorsed, were received by the 
banks in their stead : it was held that by such substitution the old notes were ex- 
tinguiabed. Russell v. Perkins, I Mason, 368. 

9. In a note given for the payment of a sum of money in specific articles, at 
** factory prices," the terms *^ factory prices" are to be construed the prices at 
which such goods are sold at factories, unless there be proof of a different techni- 
cal sense universally established by the custom of trade. Whipple v. Levitt, 2 
Masm, 89. 
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10. A bill of exchange, payable at 60 days after sight, was drawn in Havana 
upon London. Held, that it need not be sent from Cuba direct to London ; but 
might be sent indirectly in any manner justified by the course of trade ; and be 
sent for sale to the United States. 

No absolute rule can be laid down, as to the time within which such a bill must 
be presented for acceptance. The only rule is, that it must be presented within a 
reasonable time : and what is a reasonable time, depends upon the circumstances 
of each particular case. Wallace v. ^gry, 4 Maaony 336. 

11. Taking of a bill of exchange is, at most, only prima facie evidence of a satis- 
faction and extinguishment of an antecedent debt. Quere, How far even this 
is to be relied on, as a general presumption in foreign states ? A copy of the pro- 
test for non-acceptance need not accompany the notice of dishonour. It is suffi- 
cient to produce it at the timd. Id. 

12. Treasury notes are on their face payable in one year with interest up to the 
day when due, but if not then paid by the government, the interest does not stop ; 
but continues until paid, and may be required by the holder in the same manner as 
interest might be claimed on a private contract of a like nature. Thomdike v. 
United States, 2 Mason, 1. 

13. A bank, holding the bank bills of another bank, and demanding payment of 
the same at the Ininking house of (he latter, is not bound to receive its own bills in 
payment, but may denmmf specie. j4 fortiori, it is not bound to receive other bank 
bills or a draft in payment. Suffolk Bank v. Lincoln Bank, 3 Mason, 1 

14. A bank is bound to keep its money counted, or weighed, or to employ ser- 
vants sufficient to count it, or weigh it, so as to pay all demands made within the 
usual bank hours. Id. 

15. The holder of bank bills is not obliged to take foreign gold or coin at the 
bank count, but the payment must be by weight. Id. 

16. The holder of bank bills is entitled to be paid in specie the amount of the 
bills, upon a demand within the usual jinking hours of the bank. Id. 

17. The holder of a bill is entitled to recover at the rate of exchange, at the 
time of notice of the protest's being given. This is the settled law in New York. 
Jacob Barker y. United States, 1 Paine, 156. 

IS. As the plaintiflT iti an actionon a bill has a right to recover gold or silver, the 
measure of damages must be the value of the bill, at the time of notice of protest, 
in gold or silver, and not in a depreciated or fluctuating currency. Id. 

19. The owner of a vesitel sent her from New-York, consigned to his correspon- 
dent at Antwerp, with directions that they should dispatch her to India, furnishing 
the master with a letter of credit entitling him to draw on London for 5,000 pounds. 
The master was instructed if he should not have funds to purchase a cargo in India, 
to '* extend his drawing." Being in want of funds he drew, not on the house in 
London on whom he had drawn the 5,000 pounds, but on the consignees at Ant- 
werp, who had obtained the letter of credit, and to whom the vessel and cargo were 
to return. Held that the bills were drawn without authority, and should have been 
drawn on the house in London. Executors of Cletnent v. Dickey, 1 Paine, 377. 

20. A bill of exchange is not, in general, to be considered as a satisfaction of a 
pre-existing debt, unless it be paid or accepted as such ; nor if remitted condition- 
ally, unless the debtor sustain injury by the laches of the creditor who received it. 
Gallagher^ s Executors v. Roberts et at. 2 Wasli. C. C. R. 191. 

21. If a bank note is divided, and one half of it lost, the bona fide holder of the 
half which is produced, is entitled to payment of its amount, on proving the loss of 
the other part, or accounting for the mutilated appearance of that which is produced. 
Bullet V. Tke Bank of Pennsylvania, 2 Wash. C. C. R. 172. 

22. The payor of an instrument which passes by delivery, and which is alleged 
to be lost, may require the claimant to account for its loss ; or if it be mutilated, to 
account for the same, and to prove that he came fairly into possession of it. Id. 

23. The holder of the part which was lost or stolen, and which may afterwards be 
found, tak^s it from the finder or the robber, subject to every defence which could 
have been legally made against the finder or robber. Id. 
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Tranrfer and endorsemetd. 

24. The negotiability of a promissory note, payable to order, is not restrained by 
the circumstances of its being given for the purchase of real property in Louisiana, 
and the notary, before whom the contract of sale is executed, writing upon it the 
words *^ne varietur,^^ according to the laws and usages of that state, and other coun- 
tries governed by the civil law. Fieckner v. U. S. Bank, 8 WheaL 363. 

25. A promise by an endorser to pay a note, after being discharged, by neglect 
of due notice, is not binding unless made with a knowledge of all the material facts. 
Martin v. Winslow, 2 Mason, 241. 

26. In a suit by an endorsee against an endorser of a note payable on demand, the 
plaintiff must show that the demand was made within a reasonable time on the 
maker for payment, otherwise the endorser is discharged. A delay for seven months 
to demand payment, unaccompanied by any circumstances accounting for svch de- 
lay, is an unreasonable delay. Id. 

27. The defendant being indebted to the plaintiff in London^ for goods, remitted 
a bill of exchange drawn upon London, in his favour, which he endorsed " pay the 
amount to order^br my iw^." The bill was not accepted nor paid ; and was returned 
to the plaintiff's agent, who demanded payment of the defendant as endorser, field 
that such special endorsepient releases the endorser from the payment of damages, 
and prevents the negotiability of the bill. The amount of the bill is to, be received 
by the endorsee for the use of the endorser. Broton v, Jackson, l^tKash*-C. C. 
R.512. v^ 

28. If the endorsee be not a creditor of th^^endorser, then he is to receive the 
money, and remit it ; or if the bill is dishonoured, n^ik to return it. Jd, 

29. In this case the plaintiff having receipted the bill ^.payment of a debt due to 
him, was entitled to look to every person responsible on the bill, in like manner as 
if he had bought the bill, with exception of a claim for damages on the endor- 
ser. Id. 

30. If a bill of exchange is remitted with d special endorsement, in payment of a 
previous debt which it was meant to discharge, the special endorsement does not 
restrain the rights of the endorsee on the drawer or on any previous eadorser; 
whateverwiay be the effect of such endorsement between the creditor and his en- 
dorser. Brown .V. Jackson, 2 Wash, C. C. R. 24. 

BILLS OF EXCHANGE AND PROMISSORY NOTES UI. 

Consideration. 

I 

31. If a person undertake to accept a bill, in consideration that another will 
purchase a bill already drawn, or to be thereafter drawn, 9lnd as an inducement \» 
the purchaser to accept it, and the bill is drawn and purchased upon the credit of 
such promise, for a sufficient consideration, such promise to accept is binding 
upon the party. It is an original promise to the purchaser, not merely a promise 
for the debt of another ; and having a sufficient consideration to support it, in rea- 
non and justice, as well as in law, it ought to bind him. Tovsmsltiy v. SumruU, 2 
Peters, 170. 

32. If A says to B, pay so much money to C, and I will repay it to you, it is 
an original independent promise ; and if the money is paid upon the faith of it, it 
has been always deemed an obligatory contract, even though it be by parol ; be- 
cause there m an original consideration moving between the immediate parties to 
the contract. Id. 

S3. Damage ta the promisee constitutes as good a coosideratioD as benefit to 
the promimor* /<!• • 
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34i It. c?mi ihaHc no differeucQ. 1^. laWf whoth.ep. t)>e debt for wl^iph ^ bill of 
«2(ciiang6 is taken Is a pjce e^^isting debt, or nionejr tben paid fof the b^U. ][n eapU 
case there is a substantial credit given by the party to the drawer, upoi\ the hjj\, 
and tHe party parts with hist present rights at the instance of the promisee ; wl^ose 
p;iromise is substantially a new and independent one, and not a mere guaranty of 
the existing promise to the drawer. Under such circumstances there is no sub« 
fitantial distinction, whether the bill be then in existence, or be drawn afterwards. 
In each case the object of the promise is to induce the party to take the bill upoA, 
the credit of the promise : and if he does so take it, it binds the promisor. /4* 

9^. If the drawee have no funds in his hands, and the fact is known to the other 
party, and yet the inducement to take the bill is the promise of the drawee to ac-. 
cept it, it constitutes a valid contract between the parlies, if ^tjiere is a purchase, 
of the bill upon the credit of such promise. The acceptance of the drawee of a 
bill bjiads him, although it is known to the holder that he baa x^q funds in his hs^nds. 
)t is. su^cient that the holder trusts to such acceptance. /4< 

3^.. Bills drawn fpr an illegal consideration, or for oAe which happena to fail| 
cannot be enforced by one having notice of their character. Perry et al. v. Cran^ 
mond at al. 1 Wash. C. C. R. 100. 

37. Though a bill drawi^ for value received, might, prima facie^ be considered af^ 
drawn upon a consideration, yet, when a strong ground is laid to show a waiit of 
consideration) the defendant ought to show that value was given for the bill, tifni" 
ie4 Slater v.. Price^ 2 Wc^h. C. C. Jl, 460. 

DILLS OF EXCHANGE AND PROMISSORY NOTES IV. 

Acceptance of a B^U* 

38. A stranger to the drawer and 'endorser of a non-accepted bill of exchange, 
may interveiie sttpra protest^.^S pay the same for the honour of an endorser or 
drawer. Konig y. Bayard' ei al, 1 Peters, 262. 

39. It is no objection to this intervention that it has beep dope at the request 
and under the guaranty of the drawees of the bill ; who had refused to accept or 
pay the same. The arrangements made by the payor of the dishonoured bill, with 
the drawee, by which he was to be poteeted from loss, do not afiect the liabilitj of 
the party to the bill for whose honour it has been paid. Id, 262. 

40. If A, at the request of the drawee of a bill of exchange, and under hi9. 
guaranty, accept and pay the bill supra protest, for the honour of the endorser^, 
the party against whom suit is brought for the amount paid may avail himself of 
every defence which h^ could have had, if the bill had been paid supra protest for 
the honour of *he endorser, by the drawee, and suit brought for the same. Id. 
262. 

41. The principle established in the case of CooUdge v. Pai/son, 2 Wheat. 75. 
conlirroed. Schimmelptnnick et al, v. Bayard et al, 1 Peters, 283. 

42. If the drawees of a bill of exchange, who refuse to honour the bill, thus 
denying the authority of the drawer to draw upon them, were bound in good faith 
to accept or pay the bill as drawees, they will not be permitted to change the rela- 
tion in which they stood to the parties on the bill, by a wrongful act. They ca6 
acquire no right, as the holders of the bill, paid supra protest, if they were bound 
to honour it in the character of drawees. Id, 285. 

43. A bill of exchange was drawn against shipments made to the drawee, but no 
letter of advice was written by the shipper to the consignees of the property and 
drawees of the bill, ordering the proceeds of the shipment to be applied to the dis- 
charge of the' bill ; but directions were given to charge the bill, generally, to the ac- 
count of the shipper : held that the drawees were not bound to accept or pay the 
biH,'in consequence of the proceeds of the shipments being received by them. Id. 
286. 

44. A merchant has a right, by the usage of trade, to draw on effects placed in 
the hands of the drawee, by shipment : and the consignee most pay the biUs,- if thft 
shipment places funds in his hands. ' Id. 288. 
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46. Bills of exchange, payable at a given time aAer date, need not be presented 
for acceptance at all ; and payment may at once be demanded at their maturity. 
Tawnsky v. SumraU^ 2 Petersy 170. 

46. A promise to accept a non'txiaiing bill, if shown to a third person, who upon 
the faith of such promise, receives the draf\ for a valuable consideration, is in law 
an acceptance. Payaon v. CooUdge, 2 Gallis. 238. 

47. And it is immaterial whether the consideration be a pre'exUting debt, or 
money advanced at the time. Id. 

4S. A bill drawn payable at five days after aightf and accepted on the first day of 
the month, is payable on the ninth of the same month, the day of the acceptance 
being excluded, «ind the three days of grace allowed ; a demand on the eighth, and 
protest for non-payment on that day, is too early, and therefore void. Mitchell v. 
Degrandf 1 Mason, 176. 

49. A bill payable at five days al\er sight, is presented for acceptance on ^the 
30th of September, but not in fact accepted until the 1st of October, the acceptance 
takes effect only from that day, and does not relate back to the time of presentment 
on the preceding day. Id* 

50. A bill payable so many days after sight, means so many days after legal si/^ht, 
that is, so many days after the acceptance, for that is the sight to which the bill re- 
ferp. Id. 

5t. Time of presentment for acceptance between New-Tork and LiveipooL 
The mere lapse of three months before presentment not evidence of delay, espe- 
cially during war. Jacob Barker v. United States^ 1 Paine, 156. 

52. The defendants accepted a bill of exchange, for the hoqour of the first en- 
dorser, the bill being under protest, agreed to pay any person authorized to receive 
the money, and to give a discharge ; this acceptance did not bind the defendants 
to pay, without the holder putting his name on the bill, or giving, as required, an in- 
demnity to the defendants. Freeman v. Perrot^ 2 Wash. C. G. R. 485. 
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Notice of non-acceptance and non-payment. 

53. Where the second day of grace falls on Saturday, it is the last day of grace ; 
and notice of non-pay ment given to the drawer of a bill on that day, after a demand 
upon the acceptor on the same day, is sufficient to charge the drawer. Bussard v. 
Leverins^, 6 Wheat. 102. 

54. Notice to the drawer, by putting the same in the post-office, where the per- 
sons live in dilSerent places, is good. Id. 

55. After demand of the maker of a note, on the third day of grace, notice to the 
endorser on the same day, is sufficient by the general Jaw-merchant. Lindenber- 
ger V. Beall, 6 Wheat. 104. 

56. Evidence of a letter, containing notice, having been put into the post-office, di- 
rected to the endorser, at his place of residence, is sufficient proof of the notice to 
be left to the jury, and it is unnecessary to give notice to the defendant to produce 
the letter before such evidence can be admitted. Id. 

57. No protest of a promissory note, or inland bill of exchange, is necessary. 
Young V. Bryony 6 Wheal, 146. 

58. A protest of an inland bill or promissory note is not necessary, nor is it evi- 
dence of the facts stated in it. The Union Bank v. Hyde, 6 Wheat. 572. 

59. The following undertaking of the endorser of a promissory note, ^^ I do re- 
quest that hereafter any notes that may fall due in the Union Bank, in which I am 
or may be endorser, shall not be protested, as I will consider myself bound in the 
same manner as if the said notes had been or should be legally protested," held to 
be ambiguous as to whether it amounted to a waiver of demand and notice ; and 
parol proof admitted to show that it was the imderstanding of the parties, that the 
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demand and notice required by law to charge the endorser, should be dispensed 
with. Id. 

60. Where the maker of the note has removed into another state, or another jn- 
risdiction, subsequent to the making of the note, a personal demand upon him is not 
necessary, to charge the endorser, but it is sufficient to present the note at the for* 
xner place of residence of the maker. M^Gruder v. Bank of Waahingtony 9 Wheat. 
598. 

61. No precise form of notice to the endorser, of a promissory note, is necessa- 
ry ; and i( is not necessary to state in the notice, who is the holder ; nor will a mis- 
take as to the date of the note vitiate the notice, if it conveys to the party a suffi- 
cient knowledge of the particular note which has been dishonoured. MilU v. Bank 
of the U. States, 11 Wheat, 431. 

d2. It is not necessary that the notice should contain a formal allegation, that it 
was demanded at the place where payable. It is sufficient that it states the fact of 
non-payment of the noto, and that the holder looks to the endorser for indemnity. 
Id. 437. 

02. By the general law, demand of payment of a bill or note must be made on 
the third day of grace ; but where a note is made for the purpose of. being negotiat- 
ed at a bank, whose custom is to demand payment, and give notice on the fourth 
day, that custom forms a part of the law of the contract ; and it is not necessary that 
a personal knowledge of the usage should be brought home to the endorser for that 
purpose. Id, 43S. 

64. An unconditional promise, by the endorser of a bill or note, to pay it, or the 
acknowledgment of his liability, ader knowledge of his discharge from his respon- 
sibility by the laches of the holder, is an implied waiver of due notice of a demand 
from the drawee, acceptor or maker. Thornton v. Wynn^ 12 WhecU. 183. 187. 

65. A mere agreement by the holder of a bill with the drawer for delay, without 
any consideration for it, and without any communication with, or assent of the endor- 
ser, will not discharge the latter, after he has been fixed in his responsibility by the 
refusal of the drawee, and due notice to himself. M^Ltmore v. Powell, 12 Wheat. 
554. 556. 

66. Wherever the government of the United States, through its lawfully author.' 
ized agents, becomes the holder of a bill of exchange, it is bound to use the same 
diligence, in order to charge the endorser, as in a transaction between private indi- 
viduals. United States v. Barker, 12 Wheat. 559. 

67. Where the United States were the holders of certain bills of exchange, and 
their agent inNew*York was directed, by a letter from the Secretary of the Trea- 
sury, dated Washington, December 7thj 1814, to give notice of non-acceptance to 
the drawer and endorsers, residing in New-York, and notice was given to the en- 
dorser on the 12th of the same month, the mail which left the 8th having arrived at 
New- York at 35 minutes past 10 o'clock, A. M. on the 10th. HeldyihdX the en- 
dorser was discharged by the negligence of the holders. Id. 

68. So, also, where the United States were the holders of other bills, and their 
agent in New-York, was directed, by a letter from the Secretary of the Treasury, 
dated Washington, May 8th, 1815, to give notice of non-payment to the drawer and 
endorsers residing in New-York, and notice was given to the endorser on the 12th 
of the same month ; the mail which left Washington on the 8th having reached New- 
York early on the morning of the 11th ; held^ that the endorser was discharged by 
the negligence of the hblderr. Id. 

69* The deposit of a bill in one bank, to be traqptmitted to another, for collection, 
is a common usage, of great public convenience ; and the duty of a bank, receiving 
such a bill for collection, is precisely the same, whoever may be the owner thereof; 
and if it was unwilling to undertake tjie collection without precise information on 
the subject, the duty ought to have been declined. Ihe Bank of Washington v. 
Triplett and J^eah^ 1 Peters, 30. 

70. By failing to demand payment of a bill held for collection, the bank would 
make the bill its own, and would become liable to its real owner for the amount. Id. 3J . 
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Yl. Hie omi»dtofi of a bank hoTdmg a bill payable after date fbr collection, Id gi-v^ 
notice to the drawer, that the drawee was not found at home, when called upon to 
accept the bill, is not such negligence as discharges the draper from his liablhty. 
Id. S5. , 

W. A bill of exchange, payable after date, need not be presented for acceptance 
hefbre the day of payment ; but, if presented, and acceptance be refused, it is dis- 
hononred, and notice must be given. The absence from his home, of the drawee of 
a bill, payable after date, when the holder of a bill, or his agent, call with it for ac- 
ceptance, is hot a refusal to accept ; but such absence, when the bill is due, is a re- 
fusal to pn;^, and authorizes a protest. Tirf. 35. 

73. Tn a suit instituted by the holder of a btH, against the bank, for negligence, in 
relation to demand, or notice of non-payment of the bill, the Court, although reouir- 
ed, are not bound to declare the law ks between the holder and the drawer. The 
bank was the agent of the holder, and not of the drawer, and might consequently, so 
net, as to discharge the drawer, without beconring liable to its principal. Id. 36. 

74. In an action against the endorser of a promissory note, made ** negotiable in the 
Bahk of the M^tropolis,^^ the declaration averred a demand of the same, at thfat bafnk. 
No other notice of the non-payntent of the note Was sent to the endorser, but that left 
for him at the Bank of the Metropolis; and it was proved thatther^ was an agrees 
tnietit by parol, with the endorser, as to other notes discounted previously, by rhe 
bank, for his accommodation, that payment and demand of payment, should be made 
at the bank ; the endorser residing a considerable distance from the bank. Held 
to be suffici<ent. BunVs Executors v. The Bank of the Metropolis, I Peters y S%. 

76. The endorser of such a note is himself bound by the contract made by the 
drawer, and by the established and known nsage of the bank. Id. 93. 

76. A promissory note was made at Georgetown, payable at the Bank of Co-^ 
lumbia, in that town : the defendant, the endorser of the note, living in the cOtrnty 
of Aletandria, within the District of Columbia, and having what was alleged to be 
fk place of business ih the city of Washington ; and that the not^e of non-payment 
of the note, enclosed in a letter and superscribed with his name, was put into th^ 
post-office at Georgetown, addressed to him at that place. Held that this notice 
inras sufficients The Bank of Columbia v. Lawrence, 1 Peters, 582. 

77. In cases where the party entitled to notice resides in the countiy, tinless 
notice sent by the mail is sufficient, a special messenger must be employed fbr the 
purpose of sending it ; but this case is not one which required such a duty. Id. 

78. The general rule is, that the party whose duty it is to give notice of ^e dis- 
honour of a bill or note, is bound to due diligende in communicating the same. 

. But k is not required of him to see that the notice is brought home to the party. 
He may employ the usual and ordinary modes of conveyance ; and whether fh^ 
notice reaches the party or not, the holder has done all the law reiquires of 
him. Id, 582. 

79* It seems to be well settled, that when the facts are ascert?tined and undis- 
puted, what shall constitute due diligence, is a question of law. Id. 583. 

80. The rules relative to diligence ought to be reasonable, and founded in general 
convenience, and with a view to clog, as little as possible, consistently with the saft^ty 
of the parties, the circulation of paper of this description. Id, 583. 

81. When the party to be affected by the notice resides in a different place from 
the holder, the notice may be sent by the mail to the post-office nearest to the party 
entitled to such notice ; and in is^h cases, it is distance nlone, or the usual course of 
receiving letters, which must determine the sufficiency of the notice. Id. 583. 

82. Some countenance has lately been given in England to the practice of sending 
a notice by a special messenger in extraordinary cases, by allowing the holder to re- 
cover of the endorser the expenses of serving the notice in this manner. The holder 
is not bound to use the mail for the purpose of sending the notice. He may employ 
a special messenger if he pleases, but it has not been decided that he musf. To com- 
nel the holder to the expense of a special messenger would be unreasonable. Id. 584. 
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S5. The notary public, after the protest of the note, called at the house of th« en- 
dorser, who lived in the city of Cincinnati, which he found shut up and the door 
locked ; and on inquiry of the nearest resident, be was informed that the endorser 
and family had left town on a visit, whether for one day, or week, or month, he did 
not know, nor did he inquire. He made use uf no further diligence to ascertain 
where the endorser had gone, or whether he had left any person in town to attend 
to his business. He left a notice at the house of a person adjoining, with a request 
to hand it to the endorser, when he should return. Hold, that this was sufficient 
diligence to charge the endorser. Williams v. Bank of the United States^ 2 Pe^^ 
ierSj 96. 

84. The holder of a bill or promissory note, in order to entitle himself to call 
upon the drawer or endorser, must give notice of its dishonour to the party whom 
he means to charge. But if, when the notice should be given, the party entitled to 
it should be absent from the state, and has left no known agent to receive it; if he 
abscond, or has no place of residence which reasonable diligence used by the holder 
can enable him to discover, the law dispenses with the necessity of giving regular 
notice. Id. 

85. C. the endorser of a promissory note, at the time it fell due, lived in a bouse 
in Georgetown, except the lower front room, which was occupied d^parately, as a 
store, by one of his sons. There was a separate entrance to the dwelling part of 
the house occupied by the endorser, through an alley or passage, apart from thestore, 
which led to the upper rooms and back buildings and yard of the house. The son 
of C. who occupied the store, had a dwelling-house apart from the store. C. was at 
that time postmaster of Georgetown, and kept the post-office in another part of the 
town, where he commonly transacted his private business as well as that of his office. 
He had no concern in his son's store, but was frequently about the door. Until he 
took charge of the post-office, which was a year before the note fell due, written 
communications and notices to him were sometimes left at the store, and were. carried 
by another of his sons, unless when he forgot it, to him. After C. took possession 
of the post-office, if notices had been left at the store for him, the bearer of tliem 
would have been directed to take them to the post-office, or they would hnve been 
carried there and delivered to him by his son, if recollected, or if they had been 
seen when left at the store. The* notary stated that he believed the notice of non- 
payment of the note was left at the store, because he thought that he had frequently 
notices to give to the defendant, and was in the habit of leaving them at the store, and 
he never bad been in the dwelling-house, or in the passage or alley. Held, that this 
notice was not sufficient to charge the endorser. Bank of the United Stales v. Cor*" 
cor any 2 Peters j 121. 

86. If notice of non-payment, although left at an improper place, was neverthe- 
less, in point of fact, received in due time by the endorser, and so proved, or could 
from the evidence in the cause be properly presumed by the jury ; it is sufficient 
in point of law to charge the endorser. Id, '' * 

87. When notice is sent by the mail, it is sufficient to direct it to the town where 
the party resides, if it is a post town ; if it is riot, then to the post-office or post town 
nearest to his residence, if known. But the rule, as to the nearest post-office, is 
not of universal application ; for if the party is in the habit of receiving his letters 
at a more distacit post-office, or through a more circuitous route, and the fact is 
known to the person sending notice, notice sent by the latter mode will be good. 
And where the party is in the habit of receiving his letters at various post-offices, 
to suit his own convenience or business, it may be sufficient to send it to either. 
Bank of the United States y. Came(U,2 Peters, 542. 

88. When upon a bill payable at so many days after sight the holder presents the 
bill for acceptance, and elects to consider what passes on such presentment, as a 
non-acceptance, he is bound by such election as to all the other parties in the bill, 
and must give due notice to them of the dishonour accordingly ; otherwise they 
will be discharged. And a subsequent acceptance by the drawee on tbe next day 
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win not be suffioient to charge the drawer, in case no such notiee is given, and the 
drawee faila before the day of payment. MiieheU v. Degrandj 1 Mason^ 176. 

69. If an endorser is once fixed by due notice of the non-acceptance of a bill, no 
d^y of the holder to return the bill and demand payment takes away his right of 
recovery, notwithstanding the drawer may, in the intermediate time, have failed* 
fVUd V. Bank of Pctssamaquoddyj 3 Mason, 505. 

90. A drawer, having no funds in the hands of the acceptor, or having withdrawn 
them without giving notice of the bill, and intercepting all other funds before they 
reach the acceptor, is not entitled to strict notice of non-payment. He has no 
right to expect the bill to be paid. Valk v. Sirmnonsj 4 Mason, 113. 

91* The bill was drawn by the defendant at New-Orleans, on Philadelphia, in fa- 
vour of the plaintiff, and was by him endorsed, in full, to a third person, and had 
been regularly protested for non-acceptance and non-payment ; but no notice of the 
dishonour of the bill was proved to have been given to the drawer. The endorse- 
nient being in full cannot be struck^ out at the time of trial. The want of notice 
prevents a recovery by the plaintiff. Crat^ v. Browne 1 Peters^ C. C. R. 171- 

92. Where the drawer of a bill of exchange has no funds in the hands of the 
drawee, neither protest nor notice of non-acceptance or non-payment to the drawer, 
is necessary to enable thp payee to recover. Baker v. Gallagher^ 1 Wash^ €• 
C. R. 461. 

93. Generally, notice to the endorser ought to be given, although he shoald l>e 
beyond sea, if the place of his residence is known. M^Murtrie v. Jones j 3 Wash. 
C. C. R. 206. 

BILLS OF EXCHANGE VL 

Liability of the parties. 

94. Where a bill of exchange is drawn by the master of a ship, by authority of 
the owners, in his own name, for cargo supplied by the owners, the latter are liable, 
and are entitled to the same defence against the bill, in case of dishonour, that they 
would be as drawers. WaUace v. Agry, 4 MasoUy 336. 

95. When an accommodation bill goes into the hands of a honajide holder, even 
with notice of its particular character, he is entitled to recover the amount thereof 

, from the drawer. Perry et al, v. Crammond et aL 1 Wash, C. C. R. 100. 

96. Bills, delivered after the death of the drawee, to a person who had made ad- 
vances upon their faith, to the drawee, who had them in his possession, for the pur* 
pose of raising money for the drawer, may be enforced against the representativee 
of the drawer. Id. 

97. If a bill of exchange, or a promissory note, is given and received in satis^ 
faction of a precedent debt^^ the laches of the holder, by which the amount due upon 
the bill is lost, will prevent a claim upon the person from whom it was received 10 
payment. Roberts v. Gallagher, 1 Wash. C. C. R. 156. 

98. If A loan the note of a third person to B, B must use due diligence to re* 
cover the amount due by it; and if the debt is lost by the insolvency of the maker, 
and by B's want of diligence, B must pay the amount of the note to A. Higbic 
v. Hopkins, 1 Wash. C. C. R. 230. 

99* If a bill of exchange be drawn by A, with directions to charge the amount 
thereof to B, and it is accepted generally, and paid, the drawer is not liable to the 
drawee; unless it appear that B was the agent of A, and the direction to charge 
the bill to him, was only to point out the fund from which the bill was to be paid. 
Bell V. Davidson ^ 3 Wash, a C. R. 829. 

BILLS OE EXCHANGE AND PROMISSORY NOTES VIL 

Action on a UU or note. 

100. In a declaration upon a promissory note, the omission of the place where it 
is payable is fatal. Sebreev. Dorr^ 9 Wheat. 558. 561, 562. 
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101. BjT the custom of ihe banks id the District of Colaitibia, pdymeotof tpro- 
raissory iMHe is to be demanded on the fomih day after the time limited for the pajfw 
nient thereof, in order to charge the endorser, contrary to the general law-marchanty 
which requires a demand on the third duy. BjsnaMT v. Bank of Columlnaf 9 Wheat* 
581. 584. 

102. Evidence of such a local custom is admissible, in order to ascertain the nn^ 
derstanding of the parties, with respect to their contracts made with reference to it. 
Id. §87. 

103. Cases in which evidence of commercial usage is admissible, in order to a»* 
certain the meaning of contracts. 1(2. 588. 

104. The declaration against the endorser, in such a case» must lay the demand 
on the fourthy and not on the third day. Id. 594. 

105. Qjumrey Whether a declaration, in such a case, not averring the local usagc^ 
would be good upon demurrer? Id. 594. 

106. Secondary evidence of the contents of a lost note is admissible, wherever it 
appears that the original is destroyed, or lost by accident, without any faalt of the 
party. Id. 596. 

1C7. In the ease of a lost note, it is not necessary that its contents shonld be 
proved by a notarial copy. All that is required is, that it should be the best evi^ 
dence the party has it in his power to produce. Id. 597- 

108. To admit secondary evidence of a lost note, it is not necessary thai there 
should be a special count in the declaration upon a lost note. Id, 597* 

109. It seemsy that as against the maker of a promissory note, or .against the 
acceptor of a bill of exchange, payable at a particular place, no averment in the 
declaration, or proof at the trial, of a demand of payment at the place designated^ 
is necessary. U. States Bank v. Smith, 11 Wheat. 171- 174. 

110. But as against the endorser of a bill or note, such an averment and proof js^ 
in genera], necessary, id. 

111. Where the bill or note is made payable at a particular bank, and the bank 
itself IS the holder, such averment and proof may be dispensed with : and all that 
is necessary is, for the bank to examine the account of the maker with them, in order 
to ascertain whether he has any funds in their hands. Id. 176. 

112. The general rule of law, requiring proof of the title of the holders of a 
note, may be modified by a rule of Court, dispensing with proof of the execution of 
the note, unless the party shall annex to his plea an affidavit that the note w«a not 
executed by him. MUls v. Bank of the United States, 11 Wheat. 439^. 

113. A bill of exchange, expressed to be collateral to a ransom bill, is a contract 
upon which an action may be sustained at common Ihw ; the plaintiff and paye^ 
being an alien friend. Maisonnaire v. Keating, t Gallis. 325. 

114. In an action upon such bill of exchange, the capture must b# taken to be 
justifiable, and the ransom regular. Id. 

115. If a draft, not negotiable, be accepted by the drawee witli an agreement to 
pay the amount to any person to whom it is assigned ; the assignee after notice may 
maintain an action for money had and received to his use against the acceptor. 

Weston V. Penniman, 1 Mason, 306. 

116. An action for money had and received, will not lie, by the acceptor ef a bU 
of exchange, who has not paid the same. But the acceptor of a bill of exchange 
who at the time of his acceptance had no funds belonging to the drawer, although he 
has not paid the bill, may sue the drawer if he has done something equivalent to 
payment; as if he is in confinement under a capias ad satisfaciendum, founded on 
his acceptance. Imprisonment, under a capias ad satis faciendum, is a satisfaction 
of the debt as to the defendant. Parker et al. v. United States, 1 Peters^ C. C. K. 
262. 

117« In an action on the case to recover the amount of an accepted bill of ex- 
change, from the acceptor, the plaintifis, who were payees and endorsers of the bill, 
cannot recover the damages and costs of suit which had been recovered against them 
by the endorsee of the bill, there being no money count in the declaration. King ^ 
Jones V. Phillips, 1 Peters^ C. C. R. 350. 
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118. Where the declaration eentains due atermentf of the prefentment of a bill 
for acceptance, and due dishonour and notice to the drawer, proof of these aver^r 
menta is sufficient, although there are subsequent averments in the declaration of pre- 
sentment for paymient, non-payment, and notice thereof, which averments are not 
proved. The right of action is complete by the non-acceptance, protest, and 
notice. WaUace v. Agryy 4 Miuan, 336. 

119. Where the endorser of a bill of exchange, whether as agent or owner, re-> 
turns it after protest to the last endorser, the latter may sue upon it in his own 
mme, and at the trial strike out the last endorsement although it be in full. And 
prior blank endorsements may be filled up at the trial so as to correspond with the 
declaration. And where both these were omitted to be done, the Court on error re- 
fused to reverse the judgment, considering it an objection of form, and cured by the 
92d section of the judiciary act. Jacob Barker v. United States, 1 PatVie, 156. 

120. Qiicere, Whether 20 per cent, damages can be recovered in an action for 
the non-acceptance, but not the non-payment of a bill ? Ji. 

121. But where the action was commenced on the non-acceptance of the bill, 
and after its non.payment, but before notice of non-payment had been received, and 
a cotrot on die protest for non-payment was inserted in the declaration, the 20 per 
cent, damages were held recoverable. Id, 

122. A bill of exchange endorsed to the Treasurer of the United States, may be 
declared on in the name of the United States, and an averment that it was endorsed 
immediately to them will be good. Id, 

123. A, having funds in the hands of B, drew a bill of exchanp'e in favour of C, 
who endorsed it to D and C, to whom he was indebted, and the bill being protested 
lor non-acceptance, D and £ jarought a suit against B, the drawee, in the name uf 
C, the endorser ; and before judgment an attachment was laid upon the funds in 
bands of B, as the property of C, and judgment obtained against B, as the gar- 
nishee. Held, that the attachment will not affect the right of D and £, to recover 
the amount of the bill from the drawer ; the rioht to the funds in the hands of the 
drawee being completely vested in D and C, by the endorsement of the bill. Corser 
V. Craig, 1 Wash. C. C. R. 424. 

124. The drawer ofabili of exchange protested after acceptance, having paid 
the damages, cannot set ofTthe same, in an action against him by the acceptor, oa 
another account, although the acceptor had funds in his hands to pay the bill, the 
damages being unliquidated. Armsirons v. Brown^ 1 Wash, C. C. R. 34. 

125. The payee must either state the bill was protested, or show that it was not 
incumbent on him to protest it, because the drawer had no funds in hands to pay the 
bill ; but this omission can only be taken advantage of by special demurrer. JBa- 
ker V. Gallagher, 1 Wash. C. C. R. 461. 

126. Where the drawer had no funds in the hands of the drawee, an action may 
be brought by the holder, upon the bill, before the time it would be payable, if it had 
been accepted. It may be brought immediately on non-acceptance. Id. 

127. In an action by the endorser of a bill of exchange, against the drawer, it is 
sufficient to account for the non-production of the bill, that it was lodged 
with the Commissioners of Bankruptcy, under a commission issued against the 
drawer, and still remains with the drawer. Palmer v. Blight, 2 Wash. C. C. 
R. 96. 

128. In an action upon a promissory note, where the plea is non assumpsit, the 
defendant cannot give evidence of damages sustained by a breach of the contract 
upon which the note was given. Cheongwo v. Jones, 3 Wash. G. C. R. 359. 
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1. The contract of a surety is to be construed strictly, and is not to be exteoded 
beyond the fair scope of its terms. MiUer v. Stewart, 9 Wheal, 680. 
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^» Where a bond was ^ven, conditioned for (he faithful performance of the datiea 
of the office of Deputy Collector of direct taxes for eight certain townships, And the 
iBStrument of the appointment referred te in the bond, was afterwards altered so as 
to extend to another township, without the consent of the sureties ; Held^ that the 
surety waa discharged from his responsibility for moneys subsequently collected by 
his principal. Id. 704. 

3. A bond given on the 4th of December, 1813, for the faithful discharge of the 
duties of his office, by a collector of direct taxes and internal duties, appointed (un- 
der the act of the 22cl of July, 1813, c. 16,) by the President, on the 11th ef No- 
vember, 1813, to hold his office until the end of the next session of the senate and 
no longer, and subsequently appointed by the President, with the advice and con- 
sent of the senate, on the 24th of January, 1814, is to be restricted (as to the lia- 
bility of the sureties) to the duties and obligationa created by the collection acts 
passed antecedent to the date of the bond. United States v. Kirkpatriek^ 9 Wheat. 
720. 730. 

4. The second commission, issued under the appointment,, with the advice and 
consent of the Senate, operates a revocation of the first commission, issued under 
the appointment by the President, which was to continue until the end of the next 
session of the Senate, and no longer; and the liability of the sureties in the bond 
did not extend beyond the duration of the first commission. Id. 734. 

5. In general, laches is not imputable to the government ; and where the laws 
require quarterly or other periodical accounts and settlements, a mere omission to 

' bring a suit, upon the neglect of the officer or agent to account, will not discbarge 
his sureties, id. 735. 

6. An omission of the proper officer to recall a delinquent paymaster under the 
i injunctions of the 4th section of the act of the 24th of April, 1816, c. 69, does not 

discharge his surety. The United Stqiesy. VanZandt, 11 Wheat. 184. l8S.Do» 
V. The Postnuuter GenertU, 1 Pettra^ 325. 

7. The provisions in the above act requiring the delinquent paymaster to be re-^ 
called, and a new appointment to be made in his place, are merely directory, apd in* 
tended for the security of the government ; but form no part of the contract with the 

( surety. The United States v. Van Zandt, 11 Wheat. 189. 

8. The statute not removing the delinquent postmaster, ipso facto^ but only 
making it the duty of the proper officer to .remove him, the circumstance of new 
funds being placed in his hands, after his delinquency, does not discharge the surety » 

,^ Id. 189. 

^- 9. The act of May I5th, 1820, ch. 625, s. 2, which requires new sureties to be 

']f given by certain public officers on or before the 30th of September, 1820, does not 

expressly, or by implication, discharge the former sureties from their liability. Tha 

,jt U.S. V. Afc/iotf> 12 Wheat. 606. 508. 

j,^ 10. The sureties are not responsible for moneys placed by the government in the 

hands of the principal, after the legal termination of his office ; but tb^y are re- 
sponsible for moneys which came into his hands while in office, and which he sub- 
sequently failed to account for and pay over. Id. 509. 

11. In general, laches is not imputable to the government : But, qwzre^ whether, 
in case there is an express agreement between the government and the principal, 
giving time to the latter, and suspending the right of the former to sue, the sureties 
are not discharged, as in a similar case between private individuals ? Id. 510. 

12. A mere proposition to give time, and suspend the right to sue, upon certain 
conditions and contingences, which are not proved to have been complied with, or 
to have happened, will not discharge the sureties. Id. 510. 

13. A. W. M*6. gave a bond to the Bank of the United Stales, with sureties condi- 
tioned for the faithful performance of the duties of the office of cashier of one of the 
offices of discount and deposit during the term he should hold that office. The Presi- 
dent and Directors of the Bank having discovered that he had been guilty of a gross 
breach of trust, passed a resolution at Philadelphia, on the 27th of October, 1820, 
'* that A. W. M'G. cashier, &c. be, and he is hereby suspended from office, till the 
further pleasure of the board to be known;" and another resolution, ^* that thepres' 
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dml of the office at Middletown, be authorized and requested te receive faito his eare, 
from A. W. M'6, the cashier, the cash, bills discounted, books,paper8,and other pro- 
pcKy hnsaicl offiiee, and to take such measures for having the duties of cashier dis* 
charged, as he may deem expedfent." These resolutions were immediately tntne* 
mitted by maif to the President of the office at Middletown, who received them on 
the morning of Sunday, the 29th of the same month, but did not communicate them 
to the cashier, nor carry them into effect, until the afternoon of the 30th, between 
four and five o'clock: Held, that the sureties continued liable for his defaults until 
that time. JVi'Gft7i v. Bank of the United States, 12 Wheat. 911. 8. C. 1 

PaifM^eei. 

14. On such a bond the recovery against the sureties is limited to the penalty* 
Id. 61 K 

15. Partial payments having been made by the sureties, (subject to all questions,) 
the application of these payments was made by deducting them from the penalty of 
the bond, and allowing interest on the balance thus resulting, from the commence* 
Inent of the suit, there having been no previous demand of the penalty, or acknow- 
ledgment that the whole was due. Id, 514. 

16. But interest was refused to the sureties on the payments. Id. 515. 

17. An agreement between the creditor and principal debtor for delay, or other- 
wise changing the nature or contract to the prejudice of the surety, in order to dis* 
charge the latter, must be an agreement having a sufficient consideration, and bind- 
ing in law upon the parties. M^Lemorey, Powell, 12 Wheat 554. 556. 

18. The condition of a bond that the officer shall '* well and truly execute the 
duties of his office," includes not only honesty, but reasonable skill and diligence. 
If the duties are performed negligently and unskilfully ; if they are violated from 
want of capacity or want of care, they can never be said to be " well and truly ex- 
ecuted." Minor v. Mechanics Bank of Alexandria, 1 Peters, 69. 

Acts of fraud, or known departure from duty by the Board of Directors of a 
bank, will not protect the cashier in his wrongful compliance, nor can a misapplica- 
tion of the funds of the bank be justified by any vote of the directors, however 
formal ; and therefore, whenever done by the cashier, it i& at his peril, and on the 
responsibility of himself and his sureties. Id. 72. 

19. The bond of the cashier must be construed to cover all defaults in duty, 
which are annexed to the office from time to time, by those who are authorized to 
control the affairs of the bank ; and sureties are presumed to enter into the con- 
tract, with reference to the rights and authorities of the President and Directors, 
under the charter and by-laws. Id. 73. 

20. The discharge by the Secretary of the Treasury, of the principal in a bond 
to the United States, who is imprisoned under a ca. sa. issued against him, and who 
has assigned all his property for the use of the United States, does not impair or 
affect the rights of the United States to proceed against the sureties for the amount 
due upon the judgment, and unpaid. United States y. Stansbury, 1 Peters, 575. 

21. It is no objection, in an action of debt against one of the obligors in a joint 
and several bond given for duties, that a co-obligor has been taken in execution on 
a judgment on the same bond, and discharged under the act, 6th June, 1796, ch. 66. 
Htmt V. United States, 1 Gallis, 32. 

22. A instnrument, which is void as a bond may yet be good as a stipulation* 
The Misraior, \ Gallis. 149. 

23. Judgment on a bond cannot exceed the penalty thereof and interest from the 
breach, although the sum actually be larger. United Slates y. Arnold, 1 6ii//t>. 348. 

24. A bond given for the payment of duties, in the alternative required by the 
act, 1799, ch. 128, is discharged by the performance of either part of the condi- 
tion at the election of the obligor, although the sum named in the condition be less . 
than the duties. United States v. Thompson el al, 1 Gallis, 388. 

25. A bond voluntarily given upon the delivery of property on bail, on appli- 
cation of the claimant, is good,' although the condition does not exactly conform to 
the 69th sect, of the act, 1799, ch. 128. The Struggle, 1 Gallis. 476. 
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26. A bond taken pursuant to ifa6«ct, 1799, cb. 128, sect 89, is in the natura of 
« stipulatioa in the admiralty, and the judgment on it is not to be considered as a 
distinct judgment at common law, but as a more incident to th# original cause. 
M^JLeiUm v. United States, 1 Gallis. 227. 

27. A surety upon a bond is not discharged by a mere delay to demand payment 
after it becomes due, without fraud or express agreeoient for delay. Htmt v. United 
Stales, 1 Gallis. 32. 

2S. Qwzre, How far such a delay, by agreement, is a good bar in fayour of a 
surety at law r Id. 

29. QiMBre, If a party can, as to the obligee, arer himself a surety, unless his 
character appear on the face of the bond t Id, 

30. In proceedings in rem upon a bond for the appraised yalue given jointly and 
separately, if one of the obligors dies, the Court will proceed against the surviyor, 
or, at the option of the plaintifib, against the representatives of the deceased also. 
TAe Oeiemia, 1 Mason, 149. 

31. A bond taken at the custom house to secure the duties due by the importers 
of goods, is not an extinguishment of the debt so accruing, but merely collateral 
security for its payment. United States v. Lyman, 1 Mason, 482. 

32. If an obligee tear off the seal, or cancel a bond in consequence of fraud 
and impositionf practiced by the obligor ; he may declare on such mutilated bond 
as the deed of the party, and sot forth speioal facts in the profert. United States 
V. Spalding, 2 Mason, 478. 

33. The neglect of the postmaster-general to sue for balances due by postmas- 
ters within the time prescribed by law, although he thereby is rendered personally 
chargeable with such balances, is not a discharge of the postmasters or their sure- 
ties upon their official bonds. Nor is an order from the post office department, di- 
recting a postmaster to retain the balances due until draumfor by the general post 
office. Locke v. the Postmaster' general, 3 Mason, 446. 

34. In an action of debt on a bond, with a collateral condition, nothing can be 
recovered, but what the obligee is entitled to, upon a breach of the condition. 
M^assey v. Schott et al. 1 Peters, C. C. R. 132. 

35. A bond given by a collector of the internal revenue, with sureties, condition- 
ed that the collector had accounted and would account, for all taxes collected or to 
be collected, is not binding on the sureties, as to collections previously made ; and 
the Court granted a perpetual injunction against proceedings on such bond, except 
for the suras received by the collector after its execution. Armstrong et al. v. 
United States, 1 Peters, C. C. R. 47. 

36. Where a bank, in which the bonds for customs were left for collection un- 
der the authority of the government, discounted for the principal obligor certain notes 
for the payment of these bonds, and the proceeds were carried to the credit of the 
United States by the Bank, in discharge of the bonds, and it turned out, that the en- 
dorsements on the notes were forgeries practised by the principal, it was held, that 
the bonds were discharged, and there was no remedy in equity to acquire a priority 
on the assets of the principal. United States v. Rousmaniere^s administrators et 
aL 2 Mason, 373. 

37* Proceedings by libel were instituted upon a seizure of goods, and a bond gi- 
ven for their appraised value on the delivery of the goods to the claimant. After- 
wards the libel was by amendment changed to an information, and the goods were 
condemned. On an application for an attachment against the obligors in the bond, 
it was held that although the case was not regularly within the 89th section of the 
collection law, yet a compliance with the stipulations in the bond might be enforced 
by attachment against the obligors. United States v. 4 part pieces of woollen Cloth^ 
1 Paint, ASb. 

38. And the Court held that it made no difference that the obligors were only sure- 
ties^ and had not themselves received the goods. Id. 

39. If the claimant is not a party on the bond, all the obligors are to be deemed 
principals* Id. 
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40. The bond was taken in the District Court of New-Tork, and under the sta- 
tute dividing the District the proceedings were transferred to the District* Court of 
the Northern District, and by a subsequent statute to this Court, where the condem- 
nation took place. The condition of the bond .was to pay the appraised value of 
the goods into the District Court, if they should be condemned in that Court : held 
that a condemnation in this Court had the same effect to forfeit the bond. Id. 

41. An alteration in the bond made by one of the clerks of the custom house, af- 
ter its execution, for the purpose of rectifying it, but which did not affect its construc- 
tion, was held to be the act of a stranger, and immaterial, and not to avoid the 
bond. United Siates^ v. Hatchj 1 Paine 336. 

42. Sureties are exonerated from their responsibility by any agreement, without 
their consent, betweeo the creditor and principal, which varies essentially the terms 
of the contract. United States v. TiUotson^ I Paine^ 305. 

43. Such an agreement substituting tapia for brick, and alterating the mode of esti- 
mation and price of labour in the construction of a fort, was held to discliarge the 
aureties. Id, 

44. And it is immaterial whether such alterations be for the benefit or to the pre- 
judice of the principal. Id, 

45. One made a contract with the ^ar Department to build a fort, in which it 
was agreed that advances should be macle, in part payment of the work, for materi- 
als delivered with the invoice at the fort, and pronounced by the engmeer of proper 
quality, and at the end of each month for the work performed. Large advances 
having been made, the contract was assigned, and the assignee gave a bond with 
sureties to account for *^ advances under and by virtue of the contract." The sure- 
ties were held entitled to the benefit of aH the limitations provided in the contract, 
and not answerable for advances made where such limitations were dispensed with, 
whether the advances were made before or after the making of the bond, the sure- 
ties not appearing to have known how such advances had been made. Id. 

46. Advances made under such a contract are not a purchase of the materials de- 
livered so as to vest the property in the United States, but it remains unchang- 
ed. Id. 

47. Whether the death of the principal before the time for the completion of the 
work had expired put an end to the contract above described and discharged the 
sureties? Quare. Id. 

48. But t^ seems that they were discharged by the refusal of the War Department 
to suffer the administrator of the principal to proceed to complete the work. Id. 

49. Qucerej Whether the appropriation by Congress of only 30,000 dollars to 
complete the fort, when 690,000 dollars were required, authorized the contractor to 
suspend the work before the appropriation was exhausted, and discharged the sure- 
ties ? Id. 

50. A discharge from imprisonment by the Secretary of the Treasuary, of a debt- 
or to the United States, under the act of 1798, does not discharge his co-obligors 
and sureties in the bond from their liability. United States v. Sturges^ 1 Paine, 
525. 

51. Where a bond with a penalty is given for the performance of covenants, al- 
though damages may have been sustained to a greater amount, yet the recovery 
must be limited to the penalty, especially in a case of sureties. Bank of U* 5. v. 
M' Gill, 1 Paine, 661. 

52. It seems that this is not the rule where bonds are conditioned for the payment 
of money. Id. 

53. The obligors on a bond for the jail limits are not discharged from their lia- 
bility for an escape by the subsequent assent of the plaintiff. Such assent to have 
any effect must have been given prior to the escape. Shewn v. Hathaway^ 1 
Patne, 290. 

54. The condition of a bond that a prisoner <' shall faithfully and absolutely re- 
main within the limits of the jail, and not depart therefrom," &c is not broken by 
the escape of the prisoner, while in a state of insanity. Hazard v. Hazard j I Paine, 
295. 
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55. The liability of the sureties for an escape is not co-extensive with that of the 
Sheriff. As it regards the latter, a prisoner on the limits is supposed to be in his 
immediate custody, and the escape of an insane prisoner, therefore, as much a negli- 
gent escape as any other ; and he is not allowed to excuse himself where he might 
ifo easily collude or be imposed upon. But there is no analogy in these respects be- 
tween a Sheriff and these sureties. Id. 

56. Where a Battalion Quarter- Master gave a bond to the United States^ condi- 
tioned '^ to expend faithfully all public moneys and to account for all public proper- 
ty," it was held that he was bound to account, not wiih the Quarter-Master General, 
but the Treasury Department, and that this obligation extended to public moneys as 
well as public property, and to moneys expended by him while acting as a deputy of 
the Quarter-Master General ; and a claim for credit which had never been presented 
at the Treasury, was rejected. United States v. Lentj 1 Paine^ 417. 

57. Nothing beyond the penalty of a bond can be recovered, but if more can be 
given, the damages are in the discretion of the jury, who are not bound by the rule 
of the contract; and therefore may give less than the legal, or agreed interest. 
Goldhawk v. Duane, 2 Wash. C. C. R. 323. 

58. If there has not been made a previous demand of the penalty of a bond, or 
an acknowledgment that the whole is due, interest is recoverable only from the 
commencement of the suit. Bank of V, S» v. Magill, 1 Paine, 661. 

59. Where a bond had been taken by the collector, by which the obligor stipulated 
to reland a cargo, on board a particular vessel, in the United States ; ahhough the 
same might be prevented by the perils of the sea, and stipulating that a certificate 
of the landing of the cargo should, within a limited time, be delivered to the col- 
lector of the port of Philadelphia, to whom the bond had been given ; the Court held 
the bond void, the embargo laws not authorizing the insertion of such stipulations. 
United States v. Morgan et al. 3 Wash. C. C. R. 10. 

60. Construction of a bond given before marriage to trustees, in the nature of ft 
marriage settlement; and of the will of the obhgor, devising real estate to his wife^ 
which was held to be an execution of the stipulations in the bond. Bryant y. 
Hunters et al. 3 Wash. C. C. R. 48. 

61. Ifa creditor without the knowledge and consent of the surety, expressly or 
tacitly yielded, give time to the principal, by enlarging the credit beyond the period 
mentioned in the contract, the surety is discharged, both at law and in equity, and 
this rule is applicable as well to bonds with collateral conditions, as to bonds for the 
payment of money ; and whether the arrangement is intended for the benefit of the 
surety or not. United States v. Administrators of Hillegas, 3 Wash. C. C. 
R. 70. 

62. Debt on a bond given under the embargo laws. The question on the evi- 
dence was, whether the defendants were prevented by perils of the sea^ from per- 
forming the condition of the bond. 

63. If the vessel was not seaworthy, the injury done to her or to her voyage by 
perils of the sea, will not excuse the defendants, who should clear themselves from 
all imputations of this kind ; but the rule as to seaworthiness, ought not to be more 
strict in such cases as this, than in cases of insurance. It is sufiicient, if the ves- 
sel were seaworthy for the voyage upon which she was destined ; and the want of 
this must be proved by him who affirms the fact, if sufficient causes for her disa- 
bility, such as storms, &c. are proved. Miter ^ if no such cause appears. United 
States v. MiUheU et al. 3 Wash. C. C R. 95. 
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CHANCERY I. 

Accident and mistake. 

1. The general rule, both at law and in equity, is, that parol testimony is not ad- 
missible to vary a written instrument. Hunt v. Rousmaniere^s Adm, 8 Wheat. 211. 

2. But, in cases of fraud and mistake, Courts of Equity will relieve. . Id. 211. 
S. It seentSy that a Court of Equity will relieve in a case of mistake of law 

merely. Id. 2\l. 

4. Where an instrument is drawn and executed, which professes, or is intended, 
to carry into execution an agreement, whether in writing or by parol, previously 
entered into, but which, by mistake of the draftsman, either as to fact or law, does 
not fulfil, or which violates the manifest intention of the parties to the agreement, 
equity will correct the mistake, so as to produce a conformity of the instrument to 
the agreement. Hunt v. Rousmaniere^s Adm. 1 PeterSy 1 3. 

5. So, if the mistake exist, not in the instrument, which is intended to give effect 
to the agreement, but in the agreement itself, and is clearly proved to have been the 
result of ignorance of some material fact ; a Court of Equity will, in general, grant 
relief, according to the nature of the particular case in which it is sought. Id. IS. 

6. A mistake arising from ignorance of law, is not a ground for reforming a deed 
founded upon such mistake ; except in some few cases, peculiar in their charac- 
ters. Id. 16. 

7. If the obligee, in a joint bond, by two or more, agree with one of the obligors 
to relieve him from his obligation, and does accordingly execute a release, by which 
all the obligors are discharged at law, equity will not afford relief against this legal 
consequence, although the release was given under a manifest misapprehension of 
the legal effect of it, in relation to the other obligors. Id. 16. 

8. There may be cases in which a Court of Equity will relieve against a plain 
mistake, arising from ignorance of law. But when the parties upon deliberation 
and advice, reject one species of security, and agree to select another, under a mis- 
apprehension of the law as to the nature of the security so selected, a Court of 
Equity will not, on the ground of such misapprehension, and the insufficiency of 
such security, in consequence of a subsequent event, not foreseen, perhaps, or thought 
of, direct a new security, of a different character, to be given, or decree that to be 
done which the parties supposed would have been effected by the instrument which 
was finally agreed upon. Id. 17* 

9. Where the purchaser of real estate had bought it, subject to the widow's right 
of dower, of which right, by proper diligence, he might have been informed, a 
Court of Equity will not interpose to relieve him, but will leave him to such legal 
nmedy as he may be entitled to, in case his title should, at any future time, be dis- 
turbed. Greenteaf v. Queen et al. 1 Peters, 147. 

10. Where an agreement is made to lend money, and to take collateral security on 
property^ and by a mistake a powet* of attorney only is taken, and the party dieS| 
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equity will relieve the creditor, and enforce the original agreement against the ad- 
ministrators, where the estate is insolvent. Hunt v. Ennisy 2 Mason, 244. 

11. If a party takes a security for mof)ey, which is merely personal, instead of 
taking a mortgage on property, under a mistake of law, by all parties, that the for- 
mer was as safe as the latter, a Court of Equity will not relieve the party who took 
such security, and substitute for it a lien or mortgage on the property. Hunt v. 
Rousmaniercj 2 Mason^ 342. 3 Masoriy 294. 

12. Where a farm is sold at so much per acre, if the quantity be mistaken by the 
parties, a Court of Equity will relieve the party injured by the mistake. In such 
case the vendee has a right to take the farm at the price of the real number of acres, 
and to have compensation for the deficiency, if he has paid the consideration. So 
where the sale is for a gross sum, and there is a positive representation of the quan- 
tity by the vendor. But it may be otherwise, if the statement of the quantity be 
mere matter of description, and not of the essence of the contract; as where the 
contract contains the words, so many acres, " more or less,'' or '^containing by 
estimation," &c. ; for in such case the vendee may take upon himself the risk of the 
quantity. But if there be any fraud or wilful misrepresentation of the quantity^ 
equity will afford relief. Stebbins v. Eddi/y 4 Mason, 414. 

13. When the mistakes of a surveyor are shown by satisfactory proof, courts of 
law as well as courts of equity look beyond the patent to correct them. If a mis- 
take is apparent upon the face of a survey, and natural or artificial marks, or the 
reputation of the lieighbourhood have fixed the boundaries of the land different 
from those delineated by the survey, a subsequent location is so far affected by the 
real boundaries, that a Court of Equity will not permit a title derived under such 
location to be set up against the owner of the land intended to have been located by 
the first survey. Conn et ah v. Penn et ah 1 Peters^ C. C. R. 496. 

14. A release to one of two joint obligors, extinguishes the obligation, and equity 
will not relieve in such a case, although it is most apparent the extinguishment was 
not intended by the parties. Willings et aL v. Consequa, 1 Peters^ C. C. R. 301. 

15. If by mistake a deed be drawn, plainly different from the agreement of the 
parties, a Court of Equity will grant relict by considering the deed as if it had 
conformed to the agreement ; or if the deed be ambiguously expressed, it may be 
explained by the agreement. Hogan v. Delaujare Ir^s. Co. 1 Wash. C. C. R. 419. 

16. Where a release is given to one joint debtor, although under a misapprehen- 
sion of its operating to discharge the co-debtor, a Court of Equity will not relieve 
from it, unless where there was fraud or unfair practices. Joy et a/, v. Wurtz et ah 
2 Wash. C. C. R. 266. 

17. Where a conveyance had been made of her real estate by a daughter to her 
father, immediately before her maVriage, under a, belief that she would be benefited 
by the same, and that the property conveyed by the deed would become her's after 
the decease of her parent ; and where the operation of the conveyance was to 
deprive the daughter of the estate ; the Court decreed a conveyance of the property, 
and an account of the proceeds of the part which had been sold, so as to effect the 
justice of the case, and to give to the daughter the property to which she would 
have been entitled, had not the conveyance been made. Ultfcum and wife v. Mar* 
shall, 2 Wash. C. C. R. 3971 

CHANCERY II. 

. Prevention of fraud. , 

18. It is a rule both of law and equity, that a party must recover on the strength 
of his own title, and not on the weakness of his adversary's. Walts v. Lindseifs 
heirs, 7 Wheat, 158. 161. 

19. A post-nuptial voluntary settlement, made by a man, who is not indebted at 
the time, upon his wife, is valid against subsequent creditors. Sexton v. Wheaton, 
8 Wheat. 229* 
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20. The atatate 18 Eliz. c. 5, aToids all convejances not made on a considera- 
tion deemed valuable in law, as against preotou^ creditors. I<L 242. 

21. But it does not apply to s^sequeni creditors, if the conyeyance is not made 
with a fraudulent intent. Id, 238. 

22. What circumstances will constitute evidence of such a fraudulent intent. 
Id. 250. 

23. A bill in equity brought to rescind a purchase made under the decree of this 
Court, in Ferrett v. Taylor, (9 Cranch, 43,) upon the ground, that the title to the 
property was defective, and could not be made good by the vestry and other persons, 
who were parties to the former suit. Bill dismissed. Mason v. MuncMUTy 9 
Wheat. 445. 

24. In general, the answer oT one defendant in equity, cannot be read in evi- 
dence against another. But where one defendant succeeds to another, so that the 
right of the one devolves on the other, and they become privies in estate, the rule 
does not apply* Osbom v. Bank of the United States, Wheat, 738. 

25. Where the defendant is restrained by an injunction, from using money in his 
possession, interest will not be decreed against him. Id, 838. 

26. An injunction will be granted to prevent the franchise of a corporation from 
being destroyed, as well as to restrain a party from violating it, by attempting to 
participate in its exclusive privileges. Id, 838. 

27. In general, an injunction will not be allowed, nor a decree rendered, against 
an agent, where the principal is not made a party to the suit. But if the principal 
be not himself subject to the jurisdiction of the Court, (as in the case of a sovereign 
state,) the rule may be dispensed with. Id, 842. 

28. A Court of Equity will interpose by injunction, to prevent the transfer of a 
specific thing, which, if transferred, will be irretrievably lost to the owner, such as 
negotiable securities, and stocks. Id, 845. 

29. Bill to rescind a contract for the exchnnge of lands dismissed under the spe- 
cial circumstances of the case. Cameal v. BankSf 10 Wheat, 181. 

30. There must be sufficient equity apparent on the face of the bill to warrant 
the Court in granting the relief prayed ; and the material facts on which the plain- 
tiff relies must be so distinctly alleged as to put them in issue. Harding v. jETan- 
dy, II Wheat. lOZ. 119. 

31. A Court of Equity has jurisdiction of a suit brought by heirs at law, to set 
aside a conveyance of lands obtained from their ancestor by undue influence, he 
being so infirm, in body and mind, from old age and other circumstances, as to be 
liable to imposition, although his weakness does not amount to insanity. Id. 125, 
S. P. Harding v. Wheaton, 2 Mason, 378. 

32. The same jurisdiction may be exercised where one of the heirs at law has, 
with the consent of the others, taken such a deed, upon an agreement to consider it 
as a trust for the maintenance of the grantor, and, after his death, for the benefit of 
his heirs, and the grantee refuses to perform the trust. Id. 125, S. P. Harding v. 
Wheaton, 2 Mason, 37,8. 

33. Under what circumstances such a conveyance may be allowed to stand as 
security for actual advances and charges, and set aside for all other purposes. Id, 
126. Harding v. Wheaton, 2 Mason, 378. 

34. In such a case, not depending on the absolute insanity of the grantor at the 
time of executing the conveyance, the Court may determi"'* *^'^ "^'ftstion of capa- 
city without directing an issue. Id, 125. 

35. The verdict of a jury as to the sanity of the gn '^executing 
such a conveyance, would not be conclusive, the Co< to deter- 
mine for itself the degree of weakness, or of impositit it to set 
aside the instrument. Id, 125. 

dd. A question of fact upon a bill filed to set aside ^nt of a 

land warrant, upon the ground that it was obtained by station, 
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and taking undue advantage of the party's imbecility of body and mind. Conner v. 
Feathentone^ 12 W^at 199. 

37. Evidence deemed insufficient, and bill dismissed. Id, 

?8. Rule of equity, that where land is sold as for a certain quantity, a Court of 
Equity relieves if the quantity be defective, only applicable to contracts for the sale 
of land in a settled country, where the titles are complete, the boundaries determin- 
ed, and the real quantity known, or capable of being ascertained by the- vendor. 
Dunlap v. Dunlap, 12 Wheat. 676. 679. 

39. Relief in equity, against a judgment at law, upon certain bonds given for the 
indemnity of the obligee, as the endorser of notes drawn by the obligor, the conside- 
ration having failed. Scoil v. Shreeve, 12 Wheat, 606. 

40. The assignee of such bonds takes them subject to all equities existing be- 
tween the original parties. Id. 608. 

41. A purchased ninety-nine hundredths of a tract of land of one hundred acres, 
belonging to the state, under a settler, and the state granted the one hundred acres 
to the settler, and the settler had granted one acre to B. Afterwards A obtained from 
the state with full knowledge of B's title, the same being excepted in his own deed 
from the settler, a grant of the whole land. Held, that B was entitled in equity to 
have the one acre conveyed to him. Dunlap v. Stetson^ 4 Mason, 349. 

42. If a release be given by a creditor to a debtor, where he has been misled by a 
fraudulent misrepresentation, or other artifice of his debtor, the release may be set 
aside in equity* But the mere fact that the debtor had made a previous assignment 
of property, which would be fraudulent as to creditors, if known to the creditor, or 
if not intended to mislead him, will not alone work such an eflfect. Pheltiplace v* 
Sayles^ 4 Mason, 312, 
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Thists. (A) Ordinary trust. (B) Mortgages. (D) Lien of vendor for unpaid 

purchase money. 

(A) Ordinary trusts. 

43. To establish the exbtence of a trust, the onus prohcMdi lies on the party who 
alleges it. Prevost v. Gratz, 6 Wheat. 481. 

44. In general, length of time is no bar to a trust clearly established to have 
once existed ; and where fraud is imputed and proved, length of time ought not to 
exclude relief. Id. 497. 

45. But as length of time necessarily obscures all human evidence, and deprives 
parties of the means of ascertaining the nature of the original transactions, it ope- 
rates, by way of presumption, in favour- of innocence, and against imputation of 
fraud. Id. 

46. The lapse of forty years, and the death of all the original parties, deemed 
sufficient to presume -the discharge and extinguishment of a trust, proved once to 
have existed by strong circumstances ; by analogy to the rule of law, which after a 
lapse of time presumes the payment of a debt, surrender of a deed, and extinguish- 
ment of a trust, where circumstances require it. Id. 

47. A trustee cannot purchase, or acquire by exchange, the trust property. 
Wormley v. Wormley, 8 Wheat. 421. 438. 

48. Where the trustee, in a marriage settlement, has a power to sell, and rein- 
vest the trust property, whenever, in his opinion, the purchase money may be laid 
oat advantageously for the cestui gus trusty that opinion must be fairly and honestly 
exercised ; and the sale will be void where he appears to have been influenced by 
private and selfish interest, and the sale is for an inadequate price. Id. 442. 
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49. QttCBftfy How far a bona fidei p6rcha8er> without notice of the breach of 
trust, in such a caaOf is bound to see to the application of the purchase money ? 
Id. 442. 

50* Where the purchase money is to be reinyested upon trusts that require time 
and discretion, or the acts of sale and reinvestment are contemplated to beat a dis* 
tance from each otberi the purchaser is not bound to look to the application of the 
purchase money. Id. 443. 

51. But wherever the purchaser is affected with notice of the facts, which, hi 
law, constitute the breach of trust, the sale is void as to him ; and a mere general 
denial of all knowledge of fraud, will not avail him, if the transaction is such as a 
Court of Equity cannot sanction. Id. 447. 

52. A banafidei purchaser, without notice, to be entitled to protection, must be 
so, not only at the time of the contract or conveyance, but until the purchase money 
is actually paid. Id. 449. 

53. The general rule that notice to a trustee, or an agent, is notice to the cestui 
que truiU or to the principal, does not extend to the case of an assignee in a deed of 
trust for the benefit of creditors, made without their knowledge or assent at the 
time of its execution. In such a case, the assignee is the trustee of the assignor, 
and not of the creditors ; and notice to the assignee of the intent of the assignor to 
avoid by the conveyance a prosecution for felony, or any other intent contrary to 
the general policy of the law, will not avoid tho deed as to the creditors. Brooks 
V. Marbwryy 1 1 Wheat. 78. 87. 

54. Where, by the provisions of a deed conveying real property in trust, to be 
disposed of for the benefit of the creditor of the grantor, the mode of sale pre- 
scribed is, by public auction, the trustee is bound to conform to this requisition. 
This was the test of value, which the grantor thought proper to require ; and it was 
not competent to the trustee to establish any other ; although, by doing so, he 
might, in reality, promote the interest of those for whom he acted. GreenUafy. 
Queen et at. 1 Peters^ 145. 

55. Certain property, conveyed in trust to be sold at public auction, was dis- 
posed of by private contract, and afterwards, to make a title to the private pur- 
chaser, offered at public auction, as prescribed by the trust deed, and the sum bid for 
it exceeded considerably that for which it had been sold by private contract. Held^ 
that whatever might be the liability of the trustee to the cestui que trusty to pay the 
difference between those sums, the alleged breach of trusf cannot be urged by the 
private purchaser as a reason to release him from his contract. Id. 146. 

56. Full notice of a trust draws after it all the consequences of a full declaration 
of the trust, as to all persons chargeable with such notice. The MechaniaP Bank 
of Alexandria v. Louisa ^ Maria Seton, 1 Peters, 309. 

57. It is well settled in equity that all persons coming into possession of trust 
property, with notice of the trust, shall be considered as trustees ; and bound, with 
respect to that special property, to the execution of the trust. Id. 309. 

58. If a joint purchase be made in the name of one of the co-purchasers, parol 
evidence is admissible to prove the fact, and he will be held a trustee of a moiety 
for the other. Such a case is not within the statute of frauds, and is a resulting 
trust. Powell v. Monson and Brimfield Manufac. Co. 3 Mason, 347. 

59. Where the grantee in a conveyance of a tract of land, had in an account be- 
tween him and the grantor, made out subsequent to the execution of the deed, given 
the grantor credit for the proceeds of the sale of part of the land conveyed by the 
deed, this credit was held to amount to a declaration of trust, so as to repel the 
idea that the conveyance was intended to be absolute. Prevost v. Gratz et a/* 
1 Peters, C. C. R. 364. 

60. Where land is conveyed for a consideration which is to be aflerwards ascer- 
tained by the price at which the grantee may sell it, there arises a resulting trust to 
the grantor, until the sale is made ; and the grantee becomes a trustee, subject to all 
the equitable rules, which would have bound him had the deed in express terms 
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empowered him to sell for the use of the grantor ; and the grantor has in both cases 
an equal interest in the sale, and the same claim upon the best exertions of the 
grantee to obtain the highest price which the property will command. Id* 

61. A creditor who after he is so, becomes a trustee for his debtor, does notbjr 
that act impair rights which he had antecedently acquired against him. Id* 

62. Whateyer profit is gained by a trustee by the sale of property held by him in 
trust, belongs to the cestui que trust ; and a trustee can never purchase or hold the 
property, discharged of the equity of the cestui que trusty to call upon him, in a rea« 
lionable time, to account for the profit, or to have a re- sale. Id. 

63. A purchase made by a trustee is not absolutely void, but voidable at the elec- 
tion of the cestui que trusty if he is dissatisfied with it, and in a reasonable time after- 
wards, impeaches its validity. But, if after a knowledge of it he acquiesces in it, the 
sale will be valid both in law and equity, id. 

64. Length of time affords no presumption of an acquiescence in a purchase by 
a trustee of property held by him in trust, unless it appears that the cestui que trust 
had notice that the trustee had become the purchaser. Id. 

65. If a trustee, executor or agent, buy in debts by his cestui que trusty testator^ 
or principal, for less than their nominal amount, the benefit arising therefrom be- 
longs to the person for whom he acted. Id. 

66. A court of equity will not permit a person acting as a trustee, to create in 
himself an interest opposite to that of his cestui que trust or principal. It is other- 
wise if the trustee was a creditor before the trust arose, in which case, he may pur- 
sue the same legal means for enforcing payment of his debt, which would have been 
open to him, had he not become a trustee. Id. 

67. There is no principle of equity which will invalidate the title of a trustee to 
land, which the law has taken out of his hands^ and which he has purchased from 
one appointed to sell it. The reasons which forbid a trustee to purchase the trust 
property, where he is the seller, do not apply to such a case. Id. 

68. Of the general validity of post-nuptial settlements. A post-nuptial settlement 
made by a stranger upon the wife is good, unless expressly dissented from by the. 
husband. A post-nuptial settlement made by the husband upon bis wife, if for a 
valuable consideration, is valid ; and even if voluntary, \^ bona fide, and the husband 
be not indebted at the time, or it be not disproportionate to his means, taking his 
debts and his situation, into consideration, it is valid. In such a post-nuptial set- 
tlement a power of appointment, and to create new trusts may be reserved to the 
wife, toties quolies, and it is no objection to it or to the title derived under the se- 
condary trusts and appointments. Where such a power of appointment is absolute 
and universal in its terms, the wife may exercise it, and create new trusts on new 
trusts. The income or profit arising to the wife from such post-nuptial settlements 
follows the nature of the principal estate, and cannot be taken by the husband or his 
creditors, but belongs to the wife, and is subject to the control and disposition of 
the wife. It is her separate property, and when invested by her, will be protected 
for her use. Into whosesoever bands it comen, it is clothed with the trust for her, 
and not for her husband, even when no trustees are expressly provided for in such 
a case. If a wife under such circumstances, lives separate from her husband, the 
furniture, &c. of her house will be presumed to be purchased out of her own pro- 
perty ; and will not, on her death, go to her husband, or his creditors ; but to her 
own appointee. Picquet v. Swan, 4 J\iIason, 443. 

69. Qucere, Whether a wife making advances out of her separate property to her 
husband upon an hypothecation of his personal estate may not, in equity, hold the 
same as against his creditors? Picquet v. Swan, \ Mason^ 443. 

70. The will of a feme covert, under a power reserved in a settlement, must be 
proved in our Courts of Probate before it can be acted upon elsewhere, exactly as 
the wills of persons sui juris. The Courts of Probate have exclusive jurisdiction 
of such questions. Id. 

71. Where the persons sued as trustees of the husband claim title as appointees 
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and trustees under the wSl of the wife, and the will has not been adinitted to pro- 
bate, they cannot be adjudged trustees. Id. 

72. A resulting trust will arise, where lands have been purchased by one partner, 
and paid for out of the funds of the partnership. Philips et al. V. Crammond et aL 
2 Wash. C. C. R. 441. 

73. The person entitled to the resulting trust is not obliged to take the land, and 
to consider the purchaser as his trustee ; but he may elect to take the money, and 
refuse the property. Id. 

(B) Mortgages. 

74. Where the mortgage deed contained a defeasance that the mortgagor should 
pay the debt, according to the condition of a bond recited in the deed, by which 

^ it was payable on a day already past, at the time of the execution of the deed : 

' Heldf that this circumstance did not avoid the mortgage deed in equity, where it was 

to be considered as a conveyance^ absolute at law, but intended as a security merely, 

and to be treated in the same manner as an ordinary mortgage. Hughes v. Ed" 

wardsy 9 Wheat. 489. 493. 

75. A Court of Equity looks to the substantial object of the conveyance, and 
will consider an absolute deed as a mortgage, wherever it is shown to have been in- 
tended merely as a security for the payment of a debt. LL 495. 

75. In the case either of a legal or equitable mortgage, the mortgagee may pursue 
his legal remedy by ejectment, and, at the same time, file his bill to foreclose the 
equity of redemption. Id, 495. 

77. A mortgagor cannot redeem after a lapse of twenty years, after forfeiture and 
possession by the mortgagee, (which period has been ad( pted in iquity by analogy 
to the statute of limitations,) no interest having been paid in the mean time, and no 
circumstances appearing to account for the neglect. Id, 497* 

78. Where the mortgagee brings his bill of foreclosure, the mortgage will, after 
the same length of time, be presumed to have been discharged, unless circumstances 
can be shown to repel the presumption, as, payment of interest, a promise to pay, an 
acknowledgment by the mortgagor that the mortgage is still subsisting, and the 
like. Jd. 497,^498. 

79* A bon€B Jidei purchaser under the mortgagor, with actual notice of the mort- 
gage, or constructive notice by means of a registry, can only protect himself, by 
the lapse of time, or other equity, under the same circumstances which would afford 
a protection to the mortgagor. Id. 499. 

80. Such a purchaser is not entitled to have the value of the improvements made 
by him deducted from the proceeds of the sale of the mortgaged premises. Id. 500. 

81. It is true that in discussions in Courts of Equity, a mortgage is sometimes 
called a lien for debt. And so it certainly is, and something more : it is a transfer 
of the property itself, as security for the debt. This must be admitted to be true at 
law ; and it is equally true in equity ; for in this respect equity follows the law. It 
does not consider the estate of the mortgagee as defeated and reduced to a mere lien, 
but it treats it as a trust estate, and according to the intention of the parties, as a 
qualified estate, and security. When the debt b discharged, there is a resulting 
trust for the mortgagor. It is therefore only in a loose and general sense that it is 
sometimes called a lien, end then only by way of contrast to an estate absolute and 
indefeasible. Conard v. The Atlantic Insurance Company ^ 1 Peters^ 441. 

82. Mortgages may as well be given to secure future advances and contingent 
debts, as those which already exist and are certain and doe. The only question 
that properly arises in such cases is, the honajidts of the transaction. Id. 448. 

83. A mortgage in fee conveys an estate at law, upon which a real action may be 
maintained, a release of the equity of redemption does not operate by way of merger 
of the estate conveyed by the mortgage, but as an extinguishment of the equity of 
redemption. Dexter v. Harris^ 2 Mason^ 53 1 . 

84. In equity, where there is a joint-tenancy in a mortgage, the surviving mort- 
gagee will be held a trustee for the representatives of the deceased co-mortgagee. 
Randua v. Phillips^ 3 M<w*, 378. 
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85* After a foreclosure by a mortgagee, he is still entitled to recover the balance 
of the debt due him beyond the value of the mortgaged premises at the time of the 
foreclosure. Omaly v. Swan, 3 Mason, 474. 

86. Where a mortgage is given by a debtor to his co-debtor to secure the latter 
against the debt of their creditor, equity considers the mortgagee as a trustee fur tho- 
creditor ; and where a judgment has been recovered, will apply the mortgaged 
property in satisfaction of the judgment, or remove the incumbrance, so that it may 
be subjected to execution. United States v. SturgeSy 1 Paincy 525. 

87* The principle which governs such cases is that the collateral security is a 
trust created for the protection of the debt, and that it is the duty of a Court of 
Equity to see that it fulfils the purpose for which it was intended. Id. 

88. A judgment creditor who applies to a Court of Equity for its aid to enforce 
a judgment at law, if be asks its aid to reach a chattel, must show that he has taken 
ouc execution at law, and pursued it to every available extent, in order to show a 
lien upon the chattel : but if the aid is sought as to land, it is enough to show a 
judgment creating a lien upon the land. Id. 

89. Although a mortgage be absolute upon the face of it, a Court of Equity will 
inquire into the real purpose for which it was given, and apply it to that use. Id. 

90. A mortgage was given in reality to indemnify the mortgagee, but purporting 
to secure a sum of money payable in one year, and five years afterwards it was 
assigned, the whole snm appearing from the instrument to be unpaid : Held, that the 
circumstances of the case should have put the assignee upon an inquiry, from which 
he would have learned the true consideration of the mortgage. Id. 

(D) Lien of Vendor for unpaid purchase money. 

91* The vendor of real property, who has not taken a separate security for the 
purchase money, has a lien for it, on the land, as against the vendee and his heirs. 
Bailey v. Greenleof 7 Wheat. 46. 50. 

92. This lien is defeated by an alienation to a bona jidt purchaser withoi)t no- 
tice. Id. 50. 

93. Nor can it be asserted against creditors holding under a hona fide conveyance 
from the vendee. Id. 50. 

94. Quare, Whether the lien can be asserted against the assignees of a bankrupt, 
or other creditors coming in under the purchaser by act of law ? Id. 50. 

95. The dictum of Sugden, in his Law of Vendors, 364, examined and ques- 
tioned.^ Id. 50. 

Etmde Salb II. (C.) 

CHANCERY IV. 

Specific performance. 

96. The general rule is, that time is not of the essence of a contract of sale: 
and a failure on the part of purchaser or vendor to perform his contract, on the 
stipulated day, does not, of itself, deprive him of the right to a specific perform- 
ance, when he is able to comply with his part of the engagement. Brashier t. 
Graix, 6 Wheat. 528. 

97« But circumstances may be so changed, that the object of the party can no 
longer be accomplished, and he cannot be placed in the same situation as if the con- 
tract had been performed in due time. In such a case, a Court of Equity will leave 
the parties to their remedy at law. Id. ^ 

98. Part performance will, under some circumstances, induce the Court to re- 
lieve. Id. 

99* But where a considerable length of time has elapsed, where the party de- 
manding a specific performance has failed to perform his part of the contract, and 
the demand is made after a great change in the title and the value of the land, and 
there is a want of reciprocity in the obliga^ons of the respective parties, a Court of 
Equity will sot interfere. Id. 

7 
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100. A letter of attorney may, in general, be revoked by the party making it, 
and if revoked by his death. Hunt v. Rousmauieref 8 Wkeai. 174. 201. 

101. Where it forms a part of a contract, and is a security for the performance of 
any act, it is usually made irrevocable in terms, or, if not so madt*, is deemed irrevo- 
cable inlaw. Id, 201. 

102. But a power of attorney, though irrevocable during the life-time of the 
party, becomes (at law) extinct by bis dt*ath. Id. 202. 

103. But if the power be coupled with an interest^ it surviveaihe person giving 
it, and may be executed after his death. LL 202. 

104. To constitute a power coupled with an tn/erej/, there must be an interest m 
the thing itself^ and not merely in the execution of the power. Id. 204. 

105. How far a Court of Equity will compel the specific execution of a contract, 
int ended to be secured by an irrevocable power of attorney, which was revoked by 
operation of law on the death of the party. Id. 207* 

106. As a general rule, a Court of Chancery will not decree a specific perform- 
ance of contracts, except for the purchase of lands or things that relate to the 
realty, and are of a permanent nature ; and where the contracts are for chattels,, 
and compensation can be made in damages, the parties must be left to their remedy 
at law. But notwithstanding this distinction between personal contracts fpr goods, 
and contracts for lands, there are many cases to he found in the books, where spe^ 
cjfic performance of contracts, relating to personalty, has been enforced in Chan- 
cery ; and Courts will only wei^h with greater nicety contracts of this description, 
than such as relate to lands. The Mechanics^ Bank of Alexandria v. Louisa, and 
Maria Seton^ 1 Peters, 305. 

107« A Court of Equity ought noi to decree specific performance of a contract, 
according to the letter, when, from change of circumstances, mistake or misappre- 
hension, it would be* unconscientious so to do. The Court may so modify the 
agreement, as to do justice, as far as circumstances will permit; and refuse spe- 
cific execution, unless the party seeking it will comply with such modifications as 
justice requires. The Mechanics^ Bank of Alexandria v. Lynn, 1 Peters^ 382. 

108. In contracts for the sale of land, the undertakings of the respective parties, 
(the vendor and the vendee,) are always dependent, unless a contrary intimation 
clearly appears. The Bank of Columbia v. Hagner, 1 Peters, 464. 

109. Although many nice distinctions are to be found in the books upon the 
question, whether the covenants or promises of the respective parties to ihe con- 
tract are to be considered independent or dependent ; yet it is evident the inclina- 
tion of courts has strongly favoured the latter construction, as being obviously the 
most just. Id. 466. 

1 10. In such cases, if either vendor or vendee wish to compel the other to fulfil 
his contract, he must make bis part of the agreement precedent, and cannot pro- 
ceed against the other without actual performance of the agreement on his part, 
or a tender and refusal. Id, 465. 

111. The time fixed for performance is, at law, deemed of the essence of the con- 
tract — and if the seller is not able and ready to perform his part of the agreement, 
the purchaser may elect to consider the contract at an end. But Equity, which 
from its peculiar jurisdiction, is enabled to examine into the cause of delay incom- 
pleting a purchase, and to ascertain how far the day named was deemed material 
by the parties, will, in certain cases, carry the agreement into 'execution, although 
the tiihe appointed has elapsed. Id, 465. 

1 12. It may belaid down as a settled rule, that, at law, to entitle the vendor to 
recover the purchase money, he must aver in his declaration a performance of the 
contract on his part, or an offer to perform at the day specified for the performance. 
And this averment must be sustained by proofs, unless the tender has been waived 
by the purchaser. Id. 467. 

113. If before the period had arrived when the deed was to be delivered, the de- 
fendant had declared he would not receive it, and that he intended to abandon the 
contract, it might have dispensed with the necessity of a tender. But that rule can 
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never appljr, except in cases when the act which is constraed mto a waiver, occars 
previoas to the time fixed for performance. Id. 467. 

114. The taking possession of the property, by the vendee, before conveyance, 
is only a circamstance from which to infer that he considered the contract closed ; 
but conld not deprive him of the right of relinquishing it, and restoring the pos- 
session, if the vendor were unable to make a title to him, or neglected to do it — and 
in such event, he might sustain an action to recover the purchase money had it 
been paid. Jd. 46S. 

115. Where the vendor had conveyed to the vendee all his right in the property, 
but the title is such as woukl drive the vendee into a Court of 'Chancery to estab- 
lish it, the' Court will not require him to accept it, or pay the purchase money. It 
would be compelling^ him to take a law-suit instead of the land for which be bad 
contracted. Id. 468. 

116. A Court of Equity will not compel the specific performance of a parol 
agreement to convey lands, in a case in which he who asks the assistance of the 
Court, is charged with unfair conduct in relation to the contract which he seeks to 
enforce ; but will turn the party away from that /orum, and leave him to his legal 
remedy. Thompson v. Tod, 1 Peters^ C. C. R. 380. 

117. In a suit for a specific performance of a parol agreement to convey lands, 
although the defendant answer and admit the agreement, he may, nevertheless, pro- 
tect himself against a performance of it, by pleading the statute of frauds. Thomp- 
son V. Tod, 1 Pettrt^ C. C. R. 380. 

CHANCERY V. 

Maiten of Account. 

118. Under the act of Assembly of Virginia, of October, 1783, for the better 
locating and surveying the lands given to the officers and soldiers, on continental 
and state establishments, the state of Virginia has no right to call upon the person 
who was appointed one of the principal surveyors, to account for the fees received 
by him, of one dollar for every hundred acres, on delivering the warrants, towards 
raising a fund for the purpose of supporting all contingent expenses ; the bill filed 
by the Attorney General of the State, to compel an account, not sufficiently aver- 
ring the want of any proper private parties in esse to claim it. JS'icholas v. Ander' 
sonj 8 Wheal. 369. 

119. QutBre^ Whether, in such a case, the assignees of the warrants, or a part 
of them, suing in behalf of the whole, could mainiain a suit in equity for an ac- 
count, lb. 370. 

120. A Court of Equity has jurisdiction to decree an account and distribution, 
according to the Ux domicilii^ of the estate of a deceased person domiciled abroad, 
which has been collected under an administration granted here. But whether it 
will proceed to decree such account and distribution, or direct such assets to be re- 
mitted to be distributed by a foreign tribunal, depends upon the circumstances of 
the case. Harvey v. Richards, 1 Mason, 381. 

CHANCERY VI. 

Jurisdiction of the Court. 

121. This Court will not suffer its jurisdiction, in an equity cause, to be ousted, 
by the circumstance of the joinder or non-joinder of merely ybrma/ parties, who are 
not entitled to sue, or liable to be sued, in the United States' Courts. Wormtey v. 
Wormley, 8 Wheat 451. Et vide Note a. same page. 

122. In all cases of concurrent jurisdiction, the Court which first has po88essio& 
of the subject^ must determine it coacluaively. Smith v. M^Iver^ 9 Wheat. 
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, 193% Althongh Courts of Equity hare eoDCurrent juradiction with Courts of lair, 
in all matters of fraud, yet, where the cause has already been tried and determiaed 
by a Court of law, a Court of Equity cannot take cognizance pf it, unless there be 
the addition of some equitable circumstance to give jurisdiction. Jfd. 534. 

124. In such a case, some defect of testimony, or other Hisability, which a Court 
of law cannot remove, must be shown, as aground for resorting to a Court of Equi- 
ty. Jtd. 534. 

125. The rule which requires all the parties in interest to be brought before the 
Court, does not affect the jurisdiction, but is subject to the jurisdiction of the Court, 
and may be modified according to circumstances. EUmendorfv. Taylotf 10 Wkeai. 
166. 

126. The joinder of improper parties, as citizens of the same state, ftc. will not 
affect the jurisdiction of the Circuit Courts in Equity, as between the parties who 
are properly before the Court, if a decree may be pronounced as between the par- 
ties who are citizens of the same state. Cameal v. Banks, 10 WluaL 181. 18t^. 

127. In general, the validity of patent of lands can be impeached, for causes ante* 
rior to its being issued, in a Court of Equity only. But where the grant is absolute- 
ly void, as being issued without authority^ or against the positive prohibitions of 
statute, its validity may be contested at law. FtUUrson v. IFinn, 11 Wheat. 380. 
382. 

128. A Court of Chancery is not the proper tribunal to enforce a forfeiture ; the 
remedy for the same being at law. Horsburg v. Baker, 1 Ptler^, 236. 

129. When there is no change of the parties to a suit, during its progress, a juris- 
diction depending on the condition of the parties is governed by that condition as it 
was at the commencement of the suit. Conolly v. Taylor, 2 Peters, 556. 

130. If an alien shQuld sue a citizen, and should omit to state the character of 
th.e parties in the bill, though the Court could not exercise jurisdiction while the 
defect in the bill remained, yet it might, as is every day's practice, be corrected at 
any time before the hearing, and the Court would not hesitate to decree in the 
cause. Id. 

131. The suit was originally instituted by aliens and a citizen of the United 
States as complainants against the defendants, citizens of the United Slates. In 
the progress of the cause, and before the final hearing, the name of the citizen of 
the United States who was one of the plaintifis, was struck out, and he was made a 
defendant by the Court, It was held : The substantial parties, plaintiffs, those for 
whose benefit the decree is sought, are aliens, and the Court has original jurisdic- 
tion between them and all the defendants. But they prevented the exercise of this 
jurisdiction by uniting with themselves a person between whom and one of the de- 
fendants the Court could not take jurisdiction ; strike out his name as a complain- 
ant, and the impediment is removed to the exercise of that original jurisdiction 
which the Court possessed between the alien parties, and all the citizens defend- 
ants. There is no objection, founded on convenience or law, to this course. Id. 

132. A bill, on the equity side of the Court, was filed by all the parties to a re- 
lease of the defendants, except one, who was a citizen of Pennsylvania. The com- 
plainants in the bill were all citizens of another state. To this bill, there was a plea 
to the jurisdiction of the Court, alleging the wantjof jurisdiction, because one credi- 
tor was not joined in the bill. Held, that the Court had jurisdiction of the case. 
Joy et al. v. Wirte et al. 1 Wash. C. C. R. 517. 

133. Davis M'Gee was indebted to the complainant, and after hisdecease, ad- 
ministration was granted to his effects in New-Jersey, to James M'Gee, the defend- 
ant, who, in his answer, stated that he had administered all the effects of the deceas- 
ed, except 760 dollars, which he was ready to distribute ; butclaimed that he could 
be called upon to settle his administration account, only in the state of New-Jer- 
sey. 

The Court held, that the defendant having stated that he had property in his 
hands, might be called upon in equilij, to account for that property, any where. 
Bryan et al. v. Jtf'Ge5,2 Wash. C. C. R. 337. 
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Chancery Practice. 

134. There Is no difference in respect to the conclusiveness of a judgnoent at 
law and of a decree in chancery. Both are conclusive as to the facts directly in 
contruversy. Hopkins v. Lee, 6 Wheat. 109. 113. 

135. A decree cannot be pronounced, on the testimony of a single witness, un- 
accompanied by corroborating circumstances, against a positive denial, by the de- 
fendant, of any matter directly charged by the bill^ in the defendant's answer, or an- 
swer in support of his plea. Hughes v. Blake^ 6 Wheat* 453. 

136. A replication to a plea is an admission of the sufficiency of the plea, as 
much as if it had been set down for argument, and allowed ; and all that the defend- 
ant has to do, is to prove it in point of fact, and a dismission of the bill on the hear- 
ing is then a matter of course. Id. 

137« Under what circumstances a plea of a former judgment at law, for the same 
cause of action, is a good bar in equity. Td. 

138. Who are necessary parties in equity. Kerr v. Watta^ 6 Wheat. 550. 558. 

139. A|>plication of the law of set-off and lien in equity, under peculiar circum- 
stances. Leeds v. The Marine Insurance Company, 6 Wheat 565. 

140. The decree must conform to the allegations in the pleadings, as well as the 
proofs in the cause. Crocket v. Lee, 7 Wheat. 522. 525. 

141. Upon a bill of interpleader, filed by underwriters against the different credi- 
tors of an insolvent debtor, claiming the fund proceeding from an insurance made 
for account of the debtor, some on the ground of special liens, and others under the 
assignment, the rights of the respective parties will be determined. But, on such 
a bill, those of this co-defendants who fail in establishing any right to the fund, are 
not entitled to an account from the defendant whose claims are allowed, of the 
amount and origin of those claims. Sprins: v. S. C. Ins. Co., 8 Wheat. 292. 

142. On a bill of interpleader, the plaintiffs are in general entitled to their costs 
out of the fund. Where the money is not brought into Court, they must pay inter- 
est upon it. Id. 293. 

143. Note on the subject of who are necessary parties tp a bill in equity. 
WornUey v. Wormley, 8 Wheat. 451, Note a. 

144. Practice of Courts of Equity, on judicial sales. The Monte Jlllegre^ 9 
Wheat. 616. 649. 

145. A decree must be sustained by the allegations of the parties, as well as by 
the proofs in the cause, and cannot be founded upon a fact not put in issue by the 
pleadings. Carneqlv. Banks, 10 Wheat. 181. ISS. 

146. In the Courts of the United States, wherever the case may be completely 
decided as between the litigant parties, an interest existing in some other person, 
whom the process of the Court cannot reach, as if such a party be a resident of an- 
other state, will not prevent a decree upon the merits. Elmendorf v. Taylor^ 10 
Wheat. 167. 

147. A certificated bankrupt or insolvent, against whom no relief can be had, is 
not a necessary party ; but he cannot Ue examined as a witness in the cause, until 
an order has been obtained upon motion for that purpose. De Wolfy. Johnson^ 10 
Wheat. 384. 

148. Exceptions to the report of a master are to be regarded by the Court only 
so far as they are supported by the special statements of the master, or by a dis- 
tinct reference to the particular portions of testimony on which the party excepting 
relies. The Court does not investigate the items of an account, nor review the 
whole mass of testimony taken before the master. Harding v. Handy, 11 Wheat^ 

149. Rale of practice on exceptions to the master's report. Id. 127. 
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150. Testimony of the parties, how far admiMible in accounting before the maa- 
ter. Id* 

151. In a suit in equity brought by heirs at law to set aside a conveyance ob- 
tained from their ancestor by fraud and imposition, a final decree for the sale 
of the property cannot be pronounced until all the heirs are brought before the 
Court as parties, if they are yirtthin the jurisdiction. Id, 132. 

152. If all the heirs cannot be brought before the Court, the undivided interest 
K>f those who are made parties must be sold. Id, 

153. In general, all incumbrancers must be made parties to a bill of foreclosure ; 
yet, where a decree of foreclosure and sale was made and executed at the suit of a 
subsequent mortgagee, and with the consent of the mortgagor, it not appearing to the 
Court that there was any prior incumbrance, the proceedings will not be set aside 
upon the application of the mortgagor, in order to let in the prior mortgagee, who 
ought regularly to have been made a party, unless it be necessary to prevent itteme- 
diable mischief. FMey v. Bank oftki United StcUes, 11 IVktai. 304. 

154. Qticera, Whether such a practice be admissible in any case ? Id. 

155. But in such a case the prior incumbrancers are not bound by the decree in a 
suit to which they are not parties, and the purchasers under the sale f akb subject to 
the prior liens. Id. 

156. Practice of a Court of Equity as to an award. The Court either enforces the 
award as made, or sets it aside itin any i'espect defective ; but it is not its practice 
to confirm the award so far as it extends, and to supply omissions by decree of the 
Court. Camochan v. CkrisHe^ 1 1 Wheat, 466. 

157. Where a bill is filed to set aside an agreement or conveyance, the convey- 
ance cannot be established without a cross bill filed by the defendant Id* 

1 58. Where an equity cause may be finally decided as between the parties litigant, 
without bringing others before the Court, who would, generally speaking, be neces- 
sary parties, such parties may be dispensed with in the Circuit Court, if its process 
cannot reach them, or if they are citizens of another state'. JVa/^eto v. Hinde^ 18 
ffheat. 193, 

159. But if the rights of those not before the Court are inseparably connected 
with the claim of the parties litigant, so that a final decision cannot be made between 
them without affecting the rights of the absent parties, the peculiar constitution of 
the Circuit Court forms no ground for dispensing with such parties. Id, 

160. But the Court may, in its discretion, where the purposes of justice require 
it, retain jurisdiction of the cause on an injunction bill as between the parties regu- 
larly before it, until the plaintiffs have had an opportunity of litigating their contro- 
versy with the other parties in a competent tribunal ; and if it finally appear by the 
judgment of such tribunal, that the plaintiffs are equitably entitled to the interest 
claimed by the other parties, may proceed to a final decree upon the merits. Id, 

161. On a bill filed by an executor against a devisee of lands charged with the 
payment of debts, for an account of the trust fund, Sic. the creditors are not indis- 
pensable parties to the suit. The fund may be brought into Court, and dis^tributed 
under its direction, according to the rights of those who may apply for it. Potter v. 
Gardner, 12^ IFheat, 500. 

162. Although bills of review are not strictly within the statute of limitations, yet 
Courts of Equity will adopt the analogy of tlie statute in prescribing the time within 
which they shall be brought. Thomas v. Harvie, 10 Wheat, 146. 149. 

163. Appeals in Equity causes being Kmited by the Judiciary acts of 1789, c. 
20, s. 22, and of 1803, c. 353, [xciii.] to five years after the decree, the same pe- 
riod of limitation is applied to bills of review. Id, 150. 

164. Quarey Whether a bill of review founded upon matter discovered since th6 
decree, is also barred by the lapse of five years ? Id. 151. 

165. It is in the discretion of the Court to grant leave to file a bill of review for 
that cause. Id. 

166. Where a bill had been filed against a trustee of real estate, and afler his 
death admmistration had been granted to A ; who, on the petition of creditors inter- 
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esfed ID the trust, was also appobted by the Court the suhstitiited trustee; and the 
Court went oa to decree that A, as trustee, should execute certain conveyances ; 
the decree was held to be invalid ; the course of proceeding being rather to make 
the decree against A, in the character of administrator, because, he claimed, as ad- 
ministrator, under a title derived from the original trustee, and was the person desig- 
nated by law to represent hira ; or that a supplemental bill, in die nature of a bill of 
revivor, should have been filed against the substituted trustee ; in which all the pro- 
ceedings should, have been stated, and he required to answer the charges contained 
in the original and supplemental bill. GreenUafv. Q«e<n et aL 1 Peters, 14S. 

167. A decree of a Court of Chancery is erroneous, which, after ordering certain 
acts to be done, to enable a party to execute certain duties assigned to htm* dis- 
misses the bill, as it puts the cause out of Court, and renders the decree ineffectual; 
and it is no answer to this objection, that it appears by the record, in the case, that 
the acts ordered to be done, have been performed; since the error is in the decree 
itself, and not in its execution. Id. 148. 

168. A bill may be dismissed, where the plaintiff, when called upon to make pro- 
per parties, refuses, or is guilty of unreasonable delay, in doing sor. but this ro«8y>® 
done on deiburrer, plea or answer, pointing out the person or persons, who, the de^ 
fendant insists, ought to be made parties* Id. 149. 

169. When a debtor had conveyed to a trustee, real estate, to be sold tor the be- 
nefit of creditors, and the trustee dying before the conveyance of the property to a 
purchaser, another trustee was appointed by the Court, upon the application of thj 
creditors, to execute the trust ; in a proceeding, relative to the execution of the trust, 
and the conveyance of the estate, it is necessary that the heirs at law, of the tirst 
trustee, shall be parties to the same, as the legal title to the esUte did not pass to 
the substituted trustee, by the appointment, but remained in the legal tr^s^ 

170. After an answer and discovery, the rule is that a suit brought merely for 
discovery, cannot be revived. The object is obtained, and the plaintiff has no mor 
tive for reviving it. Horsburg v. Bakery 1 Peiersy 236. 

171. A bill had been filed originally for discovery, and afterwards became a hilt 
for relief. The relief prayed for was a forfeiture, which might be enforced at law. 
In such circumstances, it was proper to dismiss the bill, so far as it sought reliet on 
the ground of forfeiture ; but it ought to have been dismissed without prejudice to 
the legal rights of the plaintiff; an absolute dismission may be considered as a de- 
cree i^ainst the title claimed by the plaintiff, and sought to be established by the 

bill- Id. 236. . , ^ , . ^^^\^^ 

172. When the ZoMofa deed or other instrument is made the ground tor coming 

into a Court of Equity, for discovery and relief, an affidavit of its loss must be made>. 
and annexed to the bill; and the absence of such affidavit is good cause ot demur- 
rer to the bUl ; but if the parly charged failed to demur for that cause, and answered, 
over to the bill, or permitted it to be taken for confessed, by default agajnst him, 
the absence of the affidavit is not sufficient cause for a reversal of the decree^ 
Findlay et al. v. Hinde «$• wt/e, 1 Peters, 244. 

173. Where in a bill seeking discovery and relief, the complainanU relied upon a 
deed said to have been lost, but which had never been formally executed to convey 
the real estate ; and upon a receipt of the purchase money, bmding the party lo^ 
convevthe estate; the person alleged to have executed the kst deed, and who 
gave the receipt, should have been made a party to the proceedmg ; although he nao^ 
subsequently, by alegal and formal conveyance, duly executed, conveyed the esiaie. 
to others; and thus far, so far as he could, divested himself of all title in the same, 

174. The decree of the Circuit Court directed two of the defendants, in whom 
WM the legal tiUe to the lot of ground claimed by the plaintiff in »''e>»ill, to convey 
the same ; and awarded costs generally, against all the defendants. AH the defend- 
tmts appealed together to this Court, some of whom held the legal title to the lot, 
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and all tbe defendants had an interest in defending this title, standing, as the/ did, 
in the relation of vendors and warrantees, .and vendees. Ahhough the defendants, 
against whom there is a decree for costs only, could not appeal from this decree for 
costs; yet, the reversal of the decree of the Circuit Court was made general, as to 
all of the appellants, and the whole case opened. Id. 247. 

175. If a deed has not been proved, acknowledged arid recorded, and would 
therefore be insufficient against subsequent purchasers, without notice ; parties who 
claim under such de^d, have a right to come into a Court of Equity, for a discovery, 
upon the ground of notice : and if notice should be brought home to subsequent 
purchasers, the complainants have a right to relief, by a decree quieting the title. 
Id. 245. 

176. Although an objection for want of proper parties maybe taken at the hear- 
ing ; yet the objection ought not to prevail upon the final hearing or appeal ; except 
in very strong cases, and when the Court perceives that a necessary and indis<pen* 
sable party is wanting. The Mechanict* Bank of Alexandria v. Louisa ^ Maria 
Sefon^ 1 Pettrsy 306. 

177. When a bill is brought for relief, all persons materially interested in fha 
subject of the suit ought to be made parties, either as plaintiffs or defendants ; in 
order to prevent a multiplicity of suits, and that there may be a complete and final 
decree between all parties interested. But this is a rule established for the conve- 
nient administration of justice, and is subject to many exceptions ; and is more or 
less, a matter of discretion in the Court ; and ought to be restricted to parties, whose 
interest is so involved in the issue, 'Und to be afiected by the decree. The relief 
granted will always be so modified as not lo afiect the interest of others. W. 306. 

178. It is a well settled rule that a Court is not bound to take notice of any in- 
terest acquired in the subject matter of the suit, pending the dispute. Jd.ZlO. 

179. A defendant is not bound to answer an interrogatory, not warranted by 
sonie matter contained in a former part of the bill. The Mechanics^ Bank of Alex^ 
andna v. Lynnj 1 Ptfera, 383. 

180. The rules which govern the practice of the Circuit Courts in Chancery 
have been prescribed by this Court, and ought to be observed. McDonald v. 
Smalky et al, 1 Peters^ 625. 

181. When a judgment debtor comes into a Court, asking protection on the 
ground that he has satisfied the judgment, the door is fully open for the Court to 
modify, or grant his prayer, upon such conditions as justice demands. The Mechan^ 
ict^ Bank of Alexandria v. Lynn^ 1 Peters^ 384. 

182. In proceedings to set aside a conveyance of real estate, executed with a 
fraudulent intent, it is not necessary to make a mortgagee of the estate a party ; his 
rights being in no way interfered with or brought into question. VtnMe et al v. 
Bank of the United States, 2 Peters j 107. 

183. The testatrix directed that the interest of certain funds should be applied 
to the education of three of her nephews, that they might be fitted and accom- 
plished in some useful trade ; and to each of them who should live to finish his 
education or reach the age of twenty-one years, she gave one hundred pounds to 
set him up in his trade. She also gave all her *' estates and interests, in whatever 
form existing,'' to be equally divided among certain persons, who should be living 
when the interest for the education of her nephews should cease to be applicable, 
one of them being included in the number among whom the same was to be di- 
vided-*and she directed that so long as any one of the three nephews should live, 
who had not finished his education, or arrived at the age of twenty-one years, the 
division of the property so devised should be deferred, and no longer. 

The appellant) one of the nephews, filed a bill against tbe executors, claiming 
payment of the sum of money bequeathed for the expenses of his education, and 
also fo/ a distributive share of the residuary estate due to him under the will. No 
persojAs but the executors were made parties to the proceeding ; and after a report 
of the master, the cause came on to be heard, when the bill was dismissed by the 
Cir<^uit Court for the want of proper parties. At the argument the counsel for th« 
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defendants insisted that not only the two nephews, whose education was prOTided 
for by the will, but all the residuary legatees should have been made parties. 

Heldy that the two nephews who participated with the appellant in the fund appli- 
cable to their education, ought to have been made parties to a suit which asked the 
distribution of that fund, and that they alone were required to be made parties so 
far. as the bill ^sought the distribution of the said fund. Dandrulge v. WaahingtonU 
Executors^ 2 Ptttrsj 370, 

184. The Circuit Court erred in dismissing the bill for want of proper parties^ 
unless the appellant had refused to make such as were really necessary, and then it 
might have been dismissed without prejudice. It could make no decree for the 
distribution of the residuum, uulessall those entitled to distribution were brought 
before the Court ; but it might grant all other relief to which the appellant might 
be entitled. On making the two nephews parties. Id. 

185. In a proceeding instituted solely to obtain a distribution of the fund, which 
by the terms of the will was to be appropriated to the education of the nephews, 
the Court did not think the residuary legatees necessary parties. They have un- 
doubtedly an interest in reducing the sum to be allowed out of it to this object, but 
they liave the same interest in reducing every demand on the estate. Whatever re- 
mains sinks into the residuum, and that residuum is diminished as well by the claims 
of creditors and specific legatees, as by this. In all such cases the executors 
represent the residuary legatees, and guard their interests. It is a part of that duty 
wbich requires them to protect the interests of the estate. In such siiits the re- 
sidoary legatees are never made parties. To require it would be an intolerable 
burden on those who have claims on an estate in the hands of executors. Id. 

186. Where a bill was filed against the stockholders of an unincorporated asso- 
ciation, formed for the purpose of carrying on the business of banking, and the 
process was returned *' served" upon some of the parties named in the bill, and as 
to others, who were not within the reach of the process, ^^ not found ;" the Court 
stated, that it was not meant to say that in cases of this nature it is necessary to 
bring all the stockholders before the Court, before any decree can be made. It is 
well known, that there are cases in which a Court of £quity dispenses with such a 
proceeding when the parties are very numerous, or unknown, and the adoption of 
the rule would essentially impede, if not defeat, the purposes of justice. Mande" 
viiU ei al. v. Riggs, 2 Peters^ 4S2. 

187. Upop the death of some of the parties to the hill who were before the 
Court, the bill ought to have been revived against their personal representatives, if 
they could be brought before the Court, unless some good reason, such as absolute 
insolvency, could be assigned to justify the decision. Jd. 

188. In the Circuit Court the bill was dismissed as to those stockholders who 
were named in the bill, upon whoin process was not served ; and the decree of dis- 
missal was held to be erroneous. As non-residents, the act of Congress of the Sd 
of May, 1802, allows proceedings to be had against them by publication in the 
newspspers in the district. Id. 

189. An objection was taken at the argument, as to the regularity of the appeal 
from the Circuit Court to this Court, it having been claimed by all the defendants 
against whom the decree was made ; and the appeal bond having been given by one 
only. The objection ought to liave been taken by way of preliminary motion to 
dismiss the appeal for irregularity, on account of the failure to give the proper ap- 
peal bond. Id. 

190. Every person interested in the subject matter should, in general, be made a 
party to a bill in equity. But no one need be made a party, agaiust whom, if brought 
to a hearing, there can be no decree. Van Reimsdyk v. Kane ei al. 1 Gallia. 371. 
Et vid€ West v. Randall^ 2 Mason^ 181. 

191. A bill .to charge the executors of a deceased partner with a partnership debt, 
where the other party survives, must expressly charge an insolvency of the survi« 
vor. Id. 

192. A certificated bankrupt or insolvent, if discharged from the particular con- 

8 
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tmet, oo which r^Uef b sought, need not Ji>e made a party to a bill b equity* Fan 
Reimadykf v. Kant et oL 1 GaUis. 371. 

193. If the Supreme Court of Probate, on appeal, reverse a decree of distribution 
made by the Inferior Court, such reversal is no bar to a 8ubsequ<*nt suit by the par* 
ties claiming as heirs or representatives, J3. fortiori^ il is no bar to a bill in equity. 
Harvtyy* Richards^ 2 Gallia. 216. 

194. The admitiistnitor upon an estate, when the personalty is concerned, is in ori- 
dinary cases, a necessary party to a bill in equity concerning said estate, Wt^i v. 
Randalls 2 Mason, 181, 

195. It seems the better opinion that an heir or next of kin, suing for a distribu- 
tive share of an estate, cannot maintain his bill in equity, without making the other 
heirs or next of kin parties, or showing them to be without the jurisdiction, or with- 
in some other exception. But the rule on this subject does not seem to be inflexi- 
ble. Id. 

196. A bill cannot be sustained in equity which is multifarious and embraces dis- 
tinct matters, affecting distinct parties, who hai^e no common interest in the distinct 
matters. Id. 

197. •Effect of lapse of time in equity. Id. 

198. A Court of Equity may allow an amendment of a bill after deciding against 
the bill, and allowing a demurrer on argument. Hunt v, Rousmaniert^ 2 MtuoHf 

342, 

199. If a creditor has several debts, some of which are secured by mortgage, and 
mme not, it is not gross negligence to unite them all in a single suit at law, and so 
take single judgment therefor ; and if in such case the execution issuing on thajudgment 
is satisfied in part only, a Court of Equity will apply the moneys received on the ex- 
ecution in the first instance to extinguish such partH of the debt and judgment a» 
were not secured by mortgage, Williama v. Retdf 3 Mason^ 405. 

$00. In general, the doctrine of set-off'is the same in equity as at law, Jackson 
T, Robinnonf 3 Maaon^ 138, 

201. Joint debts cannot be set off in equity any more than at law against sopa* 
vate debts, unless there be some other equitable circumstances, id, 

202. Upon a hearing on an issue on a plea in bar to a bill in Chancery, no ques- 
tion arises as to the sufficiency of the plea in point of law ; it is only necessary to 
be proved in point of fact, Hvghes v, Blake, 1 Mason, 615. 

203. The defendant's answer in support of his plea is good evidence ; and unless 
disproved by two witnesses, or by one witness, and very strong circumstances, it 
must prevail in his favour. Id. 

204. Under what circumstances a plea of a former judgment at law for the same 
eause of action, is a good bar in equity. Id. 

205. Setnble, that the exception that a devisee cannot sue out a bill of revivor 
May be taken by an^toe^, as well as by plea or demurrer. Slack v, Walcoity 3 Mm^ 
gon, 608. 

206. QucBre, Whether a devisor of land, in a State, where the probate is conclo* 
sive, is bound to make the heirs at law parties to an original bill in the nature of a 
bill of revivor to revive a suit against third persons respecting the land ? Id, 

207. The assignor of a chose in action is not in equity a necessary party where 
the suit is by the ansignee, and the assignment is absolute, Trecotkick v, ,^us/tfi, 
4 Mason, 16. 

208. In all bills in equity in the Courts of the United StateSy the citizenship 
should appear on the face of the bill, to entitle the Court to take jurisdiction, other- 
wise the bill will be dismissed. If the citizenship be properly averred, and the de- 
fendant means to deny the fact of citiz^enship, he must take the exception by way of 
plea, and cannot do it by general answer, for ft is a preliminary inquiry, iMgs y. 
Perkins, 4 Mason, 435, 

209. Of the nature and effect of a decree of a Court of Probate, and the partiee 
whom it binds. Harvey v, Richards^ 2 GaUis. 216, 

210. A simple revieraal, by the Supreme Goart, of a deeree of the Probate Court 
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oidering fistribution m ho bar to a subiiequent bill in eqoky to oompet diilribi»- 
tion. Id* 

211. Sach reversal is not conclusivo in another Coart, aa to thertaaoM of 
appeal ; especially if there be several and it do not proceed distinctly upon aiijr 
one. Id. 

213. If the complainant in a bill of chancery, does not file a general replication 
to the answers of the defendant, the nnsv^er is to be taken as true, and no evidence 
can be given by the complainant to contradict it. Pierce v. Weafs ExecutorSy 1 
Peiers' C. C. R. 351. 

213. After a cause was set down for hearing on bill and answer, and a ref^rene^ 
to the auditor, the plaintiff was allowed to file a general replication. " Id, 

214. Where the original bill contains no allegations against defendants who have 
nevertheless answered the bill, they having been made parties by permission given 
by the Court to tho complainant, but who did not file an amended bill, if even a 
proper case for the interference of a Court of Equity were made out, the Court 
would be compelled to dismiss the bill as against these defendants. Andrews et al^ 
T. Solomon ei al. 1 Peters^ C. C. R. 356. 

2'ld. If the agreement admitted by the answer differs from that stated in the bill, 
the plaintiff cannot have a decree, unless he can prove the contract aliunde, Thomp* 
son V. Todj \ Peters* C. C. R. 380. 

216. The general rule is, that if the defendant to a bill in equity answer to the 
same matter which is covered by his plea, and which by his plea he contends he ia 
not bound to answer, the latter overrules the former. Fergusson v. (fHarra^ 1 
Peters* C. C. R. 493. 

217. If the plea is only to some part of the bill, the defendant must answer to tha 
residue, unless the mattec should be proper for a demurrer. Id. 

218. In Chancery ,': where the deposition of a witness has been once taken and 
closed, it is not the practice to allow him to be re-examined without an order of 
Court, and then only upon good cause shown. Phetliplace v. SayUSf 4 Masons 
812. 

219. The Court having full power to issue commissions to take testimony abroad^ 
when sitting as a Court of Common Law, will not entertain any proceedings for sych 
a purpose, on its equity side. Peters v. Prevost, 1 Patne, 64. 

220. On exceptions to an answer for impertinence and scandal. Courts of Equity 
give the answer a liberal consideration, having regard to the nature of the case as 
made by the bill. Griswold v. JETi//, 1 Paine, 390. 

221. An injunction to stay proceedings in ninety- two suits in ejectment, wbera 
the parties, pleadings, title, and testimony, were the same in each suit, until one or 
more could be tried, the remainder to abide the event, refused. A Court of Law 
can afford the necessary relief in such a case, if it be proper, by a consolidation rule. 
Peters v. Prevosty 1 Paine, 64. ^ 

222. Qtusre, Whether in such a case a perpetual injuction would be grante4 
against proceeding in the remaining actions aAer the defendants had obtained auc* 
ceasive verdicts in several of the suits. Id. • 

223. If the plea be set down for argument by the complainant, without replying 
to it| the matter contained in it must be considered as true. Executors of GaUaghar 
V. Roberts^ 1 Wash. C. C. R. 320. 

2124. A verdict and judgment at law is no bar to relief in equity, if an eqoitabit 
ground of relief be laid, and that is not denied by the plea. If it be denied, the 
plaintiff' may reply eenerally, and go into proofs to support the bill ; and if he fail 
to make his proof, the plea will be a good bar, as if no replication had been pat in. 
Id. 

225. If a bill in equity contain no gronnd for relief, the defendant ought to de« 
siMir. Id, 

i26. A and B Were indebted to the plaintiff* and others ; and A 4iaving become 
insolvent, and a eoromission of bankruptcy having issued against him, the creditors 
of A and B joined in releasing A from ail the debtt due to them f)rom tka firss of A 
and B, The commission of bankruptcy being supers«ded| the plainliffaftM « kill 
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on the ei^uity side of the Circoit Court, to set aside the release. Held, that all the 
parties to the release of A should have joiued in the hill ; and the demurrer, for 
want of such parties, was- sustained. Joy ei aL v. Wirtz et oL I Wash* C. C. R« 

AIT. 

227. Where creditors are to be paid out of a particular fund, or are all united in 
the same transaction,' so as to produce privity between them, all should join in a 
bill which may bring their proceedings into the consideration of a Court of Chaa- 
cery. Id. 

228. To set aside a release in such a case, all the parties to it must apply by name 
to the Court ; and one cannot act for the whole. Id, 

229. In Chancery, there is a distinction between active and passive parties ; the 
former being such as are so involved in the subject in controversy, as that.no decree 
can be made without their being in Court ; the latter are such as that complete re- 
lief can be given to those who seek it, without affecting the interests of the passive 
parties. Jsy et o/. v. fVirtz et aL 1 IVash. C. C. R. 517* 

230. There is no difference between a person who, on account of Ills residence 
beyond seas, cannot be made answerable to the process of the Court, and one who, 
by the laws of the United States, cannot be brought into Court : and wherever, in 
the former case, a person so circumstanced, need not be made a party, he need not 
be made, a party in the Intter case. Id, 

231. If an answer to any particular charge in the bill deny the same, it most be 
opposed by the plaintiff, by two witnesses, or by one and circumstances. Gemois 
\. Boccaline, 2 PVash. C. C, R. 199. 

232. The plaintiff, having recovered at law, the court directed the costs of the 
bill of discovery, by which the plamtiffs at law were prevented recovering, should 
be paid by the defendants in the bill, they being plaintifis at law. Bawne v. Brown^ 
2 Wash. C. C. R. 271. 

233. Sparks and Lloyd being indebted to Johnson and Smith, assigned a mort- 
gage to them in payment, it being understood that the assignors were not to be an- 
swerable for the title of the mortgagor to the mortgaged premises. Smith died, 
leaving Johnson, his surviving partner, who became bankrupt, and the plaintiffs are 
his assignees. They filed a bill, stating that the mortgagor had no title to the mort- 
gaged premises, and that he was a bankrupt, which was known to the assignorS| and 
concealed at the time of the assignment. 

The complainants are the proper persons to ask the relief sought for by the bill, 
which is to obtain payment of the original debt due by the defendants, notwith^ 
standing the assignment of the mortgage. Pagan ei al. v. Sparks et al. 2 Wash, 
C. C. R. 325. 

234. The representatives of a deceased partner need not be made parties to a 
bill filed by the surviving partner, as they have no claim until the partnership debts 
are paid, and then it is upon the surviving partner, or his representatives. Id. 

235. It is no objection to th^ bill that it does not contain an offer to re-assign the 
mortgage. The court will order this to be done in their decree, if they deem it ne- 
cessary. Id. 

236. A perpetual injunction was granted, in order to stay proceedings on a judg- 
ment at law, obtained in a suit instituted in the name of a person not interested, 
whose name was used only for the purpose of preventing a defence, which the de- 
fendant had against the real plaintiff in interest. Greenleqf v. Maher et a/. 2 
Wash, C. C. R. 293. 

237. An injunction was obtained to stay proceedings on a judgment rendered 
under the following circumstances. G. drew two bills of exchange in favour of M. 
and S. who accepted them for the accommodation of G. who afterwards became 
bankrupt and obtained his certificate. S. made an assignment of certain effects to 
M. to secure bis acceptances, and after the date of the certificate of S. arrested him 
in New-Jersey ; and took from him the note upon which the judgment was ob- 
tained, which judgment was for the use of M. 

The Court refused to dissolve the injunction, as no money had been paid by S. ; 
hot deemed the whole a contrivance to get rid of C.'s discharge under the bankrupt 
law. Greenleaf r. Maher et al. 2 Wash. C. C. fe. 44. 
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258. Where a party dies daring term, the jadgmei^t may be entered in this Court 
u of a day antecedent to his dea£. Griswold v. HiUy 1 Paine^ 483* 

239. But there is this difference in this respect, between its equity proceedinp 
and those of the English Courts of Chancery, that this Court is open only during 
term, and a decree cannot be entered if the death occurred before the beginning of 
the term. Id. 

240. Where an order for the dismissal of a bill was taken e% parie^ the plaintiff 
haying avowed his intention not to pursue the cause any further, on a motion to 
vacate the order, on the ground that the defendant died before it was entered : held, 
that it was not distinguishable in principle from the case of death after agfeement| 
but before judgment, and that the order might be entered antecedent to the death* 
Id, 

241. Under special circumstances, as if the defendant in a bill for an injunction 
be merely nominal, the Court will, on the application of the party really interested, 
though not a party on the record, direct the answer of the nominal party to be taken 
under a commission ; and notice of such an application to the court is not neces- 
sary. fFilkins v. Jordan^ 3 Wash. C. C. R. 226. 

242. Wherever leave to amend a bill is granted, it ia- more proper to file an 
amended bill than to interline the original bill. Peirce v. West^s JSxsctffor, 3 
Wash. C. C. R. 354. 

243. If the bill alleges a particular fact, the plaintiff cannot, in argument, urge 
that the fact is otherwise. He is bound by his admission ; unless, before the hearing, 
he obtains leave to amend. Prevoost v. Gralz, 3 Wash. C. C. R. 434. 

244. Under the equity of the Act of Assembly of Pennsylvania, which allows 
commissions to executors, trustees are entitled to claim them. Qtf^sre, if tmsteea 
are so entitled by the general rules of Courts of Chancery } Id. 
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I. Authority io declare a legislative act unconstitutional, and gene^ 
ral rtUes of interpretation. 

IL Powers of Congress. (A) Implied powers. (B) Power to lay and 
collect taxeSf duties j iic. (C ) To establish an uniform rtde of nor 
iuralization, and uniform bankrupt laws. (E) To declare war ^ 
grant letters of marque and reprisal^ and make rules concerning 
captures on land and water. (F) To provide for calling forth ike 
militia J &c. (G) Exercise of other legislative powers. 

III. Prohibition to the States to pass any bill of attainder^ ex post facto 

law, or law impairing the obligation of contracts, &c. 

IV. The judicial power. (A) Original jurisdiction of the Siwreme 

Court. (B) Appellate jurisdiction of the Supreme Court. (C) Jii- 

risdiction of the other Courts of the United States, at common law 

and in equity. (D) Admiralty Jurisdiction. 
V. Treason against the United States, 
VI. Faith and credit to be given to ; manner of proving ; and effect of 

pubUc acts, records ami judicial proceedings. 
VII. Extettt of the proviHon that treaties shaU be the supreme law of ike 

land. * 
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CONSTITUTIONAL LAW L 

Authmijf to declare a legislative act unconUiivtional^ ani general rulet 

cfinterprekUian. 



U ^ CommoD law'' intfae constitution means the comnion law of England. The 
•mf^ment} resptfcting trials by jury, restricts the Legislature from granting to an 
•ppellattf coorti in suiu at common law, tlie power of re*examining by a jury, the 
former decision of another jury, while the judgment below stands unreversed. Uni* 
Ud 8Mt9 v« WmiM. 1 GoiUs. 19- 

2. TIm laws of Congress made in pursuance of the Constitution of the United 
StattSi «re the supreme laws of the land, any thing in the Constitution or laws of any 
atate aolwithstanding^ Vmied Staies v. Hart, I Ptters^ C* C. R. 390^ 

CONSTITUTIONAL LAW IL 

Powers of Congress. (k)Implied powers. (B) Potter to lay and collect 
taxest duties^ be. (C) To establisn an uniform rule of naturalization and 
uniform bankrupt laws. (E) To dedare war^ grant Utters of marque and 
reprisalt and make rides concerning captures on land and water. (F) To 
praoide for calling forth the militia^ d&c (G) Egcerdse of other legislative 
powers. 

(A) ImpUed powers. 

3. To an action of trespass against the Sergeant at Arms of the House of Repre- 
sentatives of the United States, for an assault and battery and false imprisonment, it 
is a legal justification and bar, to plead, that a Congress was held and sitting, du- 
ring the period of the trespasses complained of, and that the House of Representa- 
tives had resolved that the plaintiff had been guilty of a breach of the privileges of 
the House, and of a high contempt of the dignity and authority of the same ; and had 
ordered that the Speaker should issue his warrant to the Sergeant at Arm -^y com- 
manding; him to take the plaintiff into custody, wherever to be found, and to have 
him before the said House, to answer to the said charge ; and that the Speaker did 
accordingly issue such a warrant, reciting the said resolution and order, andcom- 
Hiaiidiiig the Sergeant at Arms to take the plaintiff into custody^ &t. and delivered 
the said warrant to the defendant. By virtue of which warrant the defendant ar- 
rested the plaintiff, and conveyed him %6 the bar of the Hou^e where he was heard 
in lits delcoce, touchuag the matter of the said charge, and the examination being 
adjourned from day to day, and the House having ordered the plaintiff to be de- 
tained in custody, he was accordingly deUined by tl^ defendant, until he was finally 
adjudged to be guilty, and convicted of the charge aforesaid, and ordered to be -fbrth- 
with brought to the bar, and reprimanded by the Speaker, and then discharged from 
custody ; and aAer being thus reprhnanded, was actually discharged from the arrest 
and Custody aforesaid. Andersim v. Dunn^ 6 Wheat. Et vipe 204. Note a. same 
ease. 

(B) Power to lay and ccttect taxes^ duties^ tfc> 

4. The Aets of the Legislature of the state of New-Tork, granting to Rob<rrt R. 
Livingston and Robert Fulton, the exclusiva. navigation of all the waters within the 
jurisdiction of that state, with boats moved by fire or steam, for a term of yelirs, are 
repugnant to that clause .of the constitution of the United States, which authorizes 
Congress to regulate commerce^ so far as the said acts prohibit vessels licensed ae- 



I 



cording to the bwt of the United Statet| for carrying on the coasting trade, from 
navigating the aaid watery by neaos of fire or ateam. Qibboui v. Oj^tm^ 9 Whmi. 
!• 186. 

5. The power of regulating eommerctf extends to the regulation of navigoHam. 
Id. 189. 

6. The power of regulating commerce extends to every species of commerda) 
intercourse In^tweeo the United States and foreign nations, and among the several 
states. It does not stop at the external boundary of a State, li. 193, 

7. The power to regulate commerce is general, and has no limitations but such as 
are prescribed in the c»nstitution itself* Id. 196. 

8. The power to regulate commerce^ so far as h extends, is exlusively vested In 
Congress, and no part of it can be executed by a State. Irf. 198. 

9. Stale inspection laws, health laws^ and laws ibr re[|ttlaling the inleroal com* 
merce of a Stnte„ and those which respect turnpike roads, ferries, 'Ibc we not wilhia 
the power granted to Congress. Id* 2C3. 

10. The laws of New- York, granting to R. R. L. and R. F. the exdusive right 
of navigating the praters of that state with steam-boats, are in collisioit with the 
Acts of Congress regulating the coasiSog tradey which being made in porsaance of 
the cc»nstitution, are supreme, and the State laws must yield to that supremacy, even 
though enacted In pursuance of powers acknowledged to remain in the state. JdL 

«ia . 

11. A license under the Acts of Congress for regulating the coasting trade, gives 
a permission to carry on that trade, and is not merely intended to confer the national 
chaiacter. Id. 212. t\4. 

12. The power of regulating commerce extends to navigation carried on by 
vessels exclusively emplojred in transporting passengers* Id, 215, 2l6» 

15. The power of regulating commerce extends to vessels propelled by steam or 
fire, as well as to those navigated by the instrumentality of wind and sails* Id* 219. 

14* An act of a State Legislature, requiring all importers of foreign goods by 
the bale or package, &c« and other persons selling the same by wholesaks^ bale or 
package, &c. to take out a license for which they shall pay 50 dollars, and in case 
of neglect or refusal to take out such license, subjecting them to certain 'Ibrfeitures 
and penalties, is repugnant to that provision of the conatitution of the United Stales 
which' declares, that ** no state shall, without the consent of Congress, lay any im« 
post, or duty, on imports or exports, except what may be absolutely necessary for 
executing its inspection laws;" and to that which declares that 'Congress shall have 
power *^ to regulate commerce with foreign nations, among the several States, and 
with the Indian tribes.'' Brown v. State of Maryland^ 12 Wheat. 419* 

(C) To eiitMisk an uniform rtde of naturalization^ and uniform bankrupt 

law». 

1 5. The power of Congress ** to establish uniform laws on the subject of bank- 
ruptcies throughout the United States," does not exclude the right of the States to 
legislate on the same subject, except when the power is actually exercised by Con- 
grt^ss, and the State laws conflict with those of Congress. Ogden v. Saunders^ 12 
Wluat. 213. 

1 6. Qfceere, Whether a general bankrupt law, including any classes besides tra- 
ders, would be within the powers granted by the constitution to Congress? Adams 
▼, Storeif^ 1 P«inc, 79. 

17« The exercise of the power by the state governments, to pass bankrupt and 
naturalization laws, is incompatible with the grant of a power to Congress to pass 
uniform laws on the same subjects. Gotden v. Prince, 5 Wnsh. C. C. R. 313. 

IS. The omission of Congress to pass a bapkrupt*1aw, does not authorise the 
tevefal Statee to pass such lows ; but the omission of that body to pass such a law 
la, in effect, a declaffation that there ought not to be such a law. Id. 

19* The law of Ptnasylvanla of IStb March, IB12, is uneonstkotionat, because 
h impairs the obligation of a contract ; an4 because Congress have exclusively the 
power to pass a bankrupt law. Id. 
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(Iff) To declare war^ grant Utteti ofmoftqae and reprisal^ andmakerules 

concerning captures on land and water. 

20. The Constitution confers absolutely on the government of the Union the 
powers of making war, and of making treaties; consequently that government pos- 
sesses the power of acquiring territory, either by conquest or by treaty. The 
American Insunmee Company v. 356 Bales of Cotton^ 1 Peters^ 542. 

(F) To provide for calling forth the militia^ &c. 

21. The authority ta decide whether the exigencies contemplated in the Constitu- 
tion of the: United Slates, and the act of Congress of 179^9 ch. 101. in which the 
President fau authority to call forth the mliitta, ^Ho execute the laws of the Unioni 
suppress insurrections, and repel invasions," have arisen, is exclusively vested in the 
President, and his decisioa is conclusive upon all other persons, Martin ▼. Mott^ 

12 WhML 19* 29. • • 

• 22. Although 4 jniiitia man, who refused to obey the orders of the President, 
calling him into the public service under the act of 1795, is not, in the sense of the 
set, '^ employed in the service of the United States," so as to be subject to the rules 
and articles of war; yet he is liable to be tried for the offence under the 5th section 
of the same act, by a Court Martial called under the authority of the United States. 

£2. 34. 

23. Where, in an action of replevin, the defendant being a Deputy Marshal of the 
United Stittes, otfotmsd and justified the taking the plaintiff's goods, by virtue of a 
warrant issued to the Marshal of the District, to collect a fine imposed on him by 
the judgment of a Court Martial^ described as a general Court Martial, composed of 
officers of the militiia of the state of New-York, in the service of the United States, 
(mx in number, and naming them,) duly organized and convened, by general orders, 
issued pursuant to the act of Congress of February 28, 1795, ch. 101 , for the trial of 
those of the militia of the state of New- York, ordered into the service of the United 
States in the third military district, who had refused to rendezvous and enter into the 
service of the United States, in obedience to the orders of the Commander in Chief of 
the Suteof New-York, of the 4th and 29th of August, 1814, issued in compliance 
with the requisition of the President made, in pursuance of the same act of Congress, 
and alleging that the plaintiff, being a private in the militia, neglected and refused 
to rendezvous, &;c. and was regularly tried by the said General Court Martial, 
and duly convicted of the said delinquency : HeM^ that the avowry was good. 

24. It is not necessary in such a case that it should appear, in point of fact, that 
the pMiiiular exigency actually existed. It is sufficient that the President has de- 
termined it, and all other persons are bound by his decision. Id. 32. 

25. It is unnecessary to set out the orders of the President. It is sufficient to 
show, that the Governor of the State called out the militia upon the requisition of 
the President. Id. ?3. 

26. It is not necessary that the Couct Martial for the trial of delinquents, under 
the act of 1795, ch. 101, should be composed of the precise number of officers re- 
quired by the rules and articles of war for the composition of General Courts Mar- 
tial in the army. Id. 35. ^ 

27. A Court Martial regularly organized, under the act of 1795, ch. 101, does 
not expire with the termination of a war then existing. Id. 37. 

28. The President of the United States has a discretionary power to allow such 
additional number of rations, to officers commanding at separate posts, as he may 
think just, having respect .to the special circumstances of each post. The law, 
granting this authority is not imperative ; and in the exercise of his discretion, the 
President may allow, or reftise to allow addititional rations, as in his opinion he 
may deem proper. Parker v. The United StateSf 1 Petere^ 296. 
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29. The Secretary of Wnr, m the legitimate brgso of the Preibidenty Under a 
genend authority from bim^ may exercise the power, and make lire allowance^ld 
officers having a separate commaiMt* Id. 1 97« 

30. No officer is entitled to thei adtjitieiml allowanoe, uoleM he he a comnHAndaBC . 
at a separate post ; and then the claim must be sanctioned by the Executive. The 
aMowaoce caauot he made to more ihtat one officer si the sttme station, /d. 297* 

31. In the discharge of his ordinary duties the Adjutant and Inspector General' 
has no distinct oomnaad ; his dutieecoBsisC in details efservicei 'and notio active 
military command* Id. 

32. An officer may be said to command at a separate post, when he in out of the 
teach of the orders of the Commander in Chief, or of a superior officer, in com^* 
nmnd in the neighbourhood. He most then issue the necessary orders to the 
troc^ onder his command ; it being impracticable to receiire Uiem from a superiotf 
officer, /d.297. 

39. Congress have a constitutional right to enlist miners^ in the navy or army, 
witb<mt the, consent of their parents. UnHed Slalet v. BtftiifrWdg'e, 1 Moscw 71. 

34. Under the navy acts, the consent of the father U not neoessaiy to the valid 
eaKstmeBt of boys in the aerviee. Id* 

(G) Exerci$e of other Legislation Powers, 

35. The treaty with Spain, by which Florida was ceded to the tfnited States, i^ 
the law of the land, and admits the inhabitants of Florida to the enjoyment of the 
privileges, rights, and immunities of the citizens of the tJnited States. They do 
not however participate in political power ; they do not share in the government 
until Florida shall become a State. In the meantime Florida continues to be a 
territory of the United States, governed by virtue of that clause hi (he constitution' 
which empowers ^ Congress to make all needful rules and regulations, respecting 
the territory, or other property belonging to the United States. The American In* 
snranee Company v. 356 Bales of CoitoUf. 1 Peters^ 542. 

36* The powers of the territorial legislature of Florida, extend to all rightful ob- 
jects of legislation ; subject to the restriction, that their laws shall not be '* iacoa-» 
sistent with the laws and constitution of the United States." Id. 543. 

37. All the laws which were in force ill Florida, while a province of Spain, those 
excepted which were political in their character, which concerned the relations be^ 
tween tbe people and their sovereign, remained in force until altered by tho 
government of the United States. Cotigress recognizes this principle, by usin^ 
the words '< laws of the territory now in force therein." No laws could, theti, 
have been in force but those enacted by the Spanish government. If among them 
there existed a law on the subject of salvage, and it is scarcely possible there should 
not have been such a law, jurisdiction over it was conferred by the act of Congress 
relative to the territory of Florida, on the Saperior Court ; but jurisdiction was not 
exclusive. A territorial act, conferring jurisdiction over the same cases as an InChrior 
Court, would not have been inconsistent with the seventh section of the act, vest- 
ing the whole judicial power of the territory in two Superior Courts, and in such 
Inferior Courts, and Justices of the Peace, as the Legislative Council of the ter- 
ritory may from time to time establish. Id. 544. 

38. The Judges of the Supreme Courts of Florida hold their offices for four 
years. These Courts then, are not Constitutional Courts, iu which the judicial 
powers conferred by the constitution on the general government can be deposited. 
They are incapable of receiving it. They are Legislative Courts, created ia virtuu 
of the general right of sovereij(Aty, which exists in the government ; w in virtue 
of that clause which enables Congress to make laws regulating the territories he^ 
longing to the United States. The jurisdiction with which they are invested, is 
not a part of that judicial power, which is defined in the third article of the Constt^* 
ttttion, but so conferred by Congress in the exercise of its powers over th» teirito^ 
ries of the United States. Id. 546. 

9 
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CONSTITUTIONAL LAW IV. 

The judicial power. (A) Original jurisdiction of the Supreme Court. 
(B) Appellate jurisdiction of the Supreme Court. (C) Jurisdiction of 
the other Courts of the United States at Common Law and in Equity. 
(D) Admiralty jurisdiction. 

(A) Original jurisdiction of the Supreme Court. 

72. An indictmeDt under the crimes act of 1790^ c. 36. (ix.) s. 37« for infracting 
the law of nations, by offering violence to the person of a foreign minister, is not a, 
case ^ affecting ambassadors, other public ministers, and consuls,'' within the 2d 
section of the 3d article of the constitution of the United' States. The United 
Spates V. Ortega^ 1 1 Wheat. 467. 

73. The 'Circuit Courts have jurisdiction of such an offence, under the 11th 
sectk>n of the judiciary act of 1789) c 20. Id. 

74. Qu€Brej Whether the jurisdiction of the Supreme Court is not only original, 
but exclusive of the Circuit Court, in '^ cases affecting ambassadors, other public 
ministers, and consuls," within the true construction of the 2d section of the 3d 
artide of the constitution. Id. 

75. Note on the jurisdiction of the Courts of the United States over foreign 
ministers and consuls. S. C. Note a. 469. 

76. The constitution declares that ^' the judicial power shall extend to all cases 
in law and equity arising under it — the laws of the United States and treaties made 
or which shall be made under their authority : — to all cases affecting ambassadors, 
or other public ministers and consuls ; to all cases of admiralty and maritime juris- 
dietioD.'' Tiie constitution certainly contemplates these as three distinct classes of 
cases ; and if they are distinct, the grant of jurisdiction over one of them does not 
confer jurisdiction over either of the other two. The discrimination made be- 
tween them in the constitution is conclusive against their identity. The American 
huurtmu Cmnpany v. 356 Bales of Cotton^ I Peters^ 545. 

(B) Appellate jurisdiction of the Supreme Court. 

77. Thi9 Court has constitutionally, appellate jurisdiction under the judiciary act 
of 1789. c. 20, 8. 25, from the final judgment or decree of the highest Court of law 
or equity of a State, having jurisdiction of the subject matter of the suit, where is 
drawa in question the validity of a treaty, or statute of, or an authority exercised 
under, the United States, and the decision is against their validity; or where is 
dmwa 10 question the validity of a statute of, or an authority exercised under any 
State, ontne ground of their being repugnant to the constitution, treaties, or laws of 
the United States, and the decision is^ in favour of such, their validity ; or of the 
constitution, or of a treaty, or statute of, or commission held under the United States, 
M the decision is against the tide, right, privilege, or exemption, specially set up 
or claimed, by either party, under such clause of the constitution, treaty, statute or 
commission. CfA&M v. Virginia^ 6 Wheat. 264. a75. Mantgoinery v. HemaskdnZf , 

^ Wheat 129. 
^ It is no objection to the exercise of this appellate jurisdiction, that one of the 
*"» n state, and the other a citizen of that State. Id. 

^ Court has authority to issue a habeas corpus^ where a person is icnpri^ 
^e warrant or order of any other Court of the United States. Ex parts 
^ ^a<. 38. 41. 

«. ^urt has no appellate jurisdiction in criminal cases, confided to it 

« United States^ and cannot revise the judgments of the Circuit 
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39. Although Admiralty jurisdiction can be exercised in the States, in those 
Courts only which are established in pursuance of the third article of the Consti' 
tu'tion, the same limitation does not extend to the territory. In legislating for 
them, Congress exercises the combined powers of the general and state govern- 
ments, id. 546. 

40. The act of the territorial legislature of Florida, erecting a Court which pro-^ 
ceeded under the provisions of the law to decree, for salvage, the sale of a cargo 
of a vessel which had been stranded, and which cargo had been brought within the 
territorial limits, is not inconsistent with the laws and constitution of the United. 
States, and is valid ; and consequently a isiale of the property made in pursuaaee of 
it changed the property. Id. 646. 

41. However individual judges might construe the treaty of St. Ildefonso, it is* 
the province of the Court to conform its decisions to the will of the legislature, if 
that will has been clearly expressed. Foaier v. Keilson^ 2 Peters, 253. 

42. After the acts of sovereign power over the territory in dispute, which have 
been exercised by the legislature, and government of the United States, asserting 
the American construction of the treaty by which the government claims it, to 
maintain the opposite construction in its own Courts would certainly be an anoma-* 
ly in the history and practice of nations. If those departments which are intrust- 
ed with the foreign intercourse of the nation, which assert and maintain its interests 
against foreign powers, have unequivocally asserted its rights of dominioo over a 
country of which it is in possession, and which it claims under a treaty ; if the le- 
gislature has acted on the construction thus asserted, it is not in its own Courts that 
this construction is to be denied. Id, 

43. Under the 3d section of the 4th article of the constitution of the United States, 
no property belonging to the United States can be disposed of except by the author- 
ity of an act of Congress. United States v. Francis et at. 1 Paine, 646. 

44. The War Department has no authority, express or implied, to sell the pub- 
lic property put under its tnanagement and superintendence ; nor is any such pow- 
er vested in the Treasury Department. Id. 

45. A commandant of an arsenal of the United States sold a quantity of lead, be- 
longing to the United States and placed in the arsenal, to the defendants, but after- 
>vards, by a fraudulent collision with the defendants, converted the sale into a loan 
9f the lead to a third person, who was in a few months to return it to the arsenal, the 
defendants guarantying its return : on a suit by the United States for the price of 
the lead, held, that the commandant was a mere agent for safe keeping, and that 
the sale by him was. a tortious act, and the subsequent loan void ; but that as no 
agent or department of the United States had power to sell originally, they could 
have no powers to waive the tort and affirm the sale for the tJnited States, as in 
cases of individuals ; and that as the Treasury Department had no such authori- 
ty to sell, their directing the suit to be commenced was not an affirmance of the 
^ale. Id, 
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Prohibition to tJie States to pass any hill of attainder y ex post facto law, or 

law impairing the obligation of contracts^ ^c. 

46. An act of a State legislature which discharges a debtor from all liability for 
debts contracted previous to his discharge, on his surrendering his property for the 
benefit of his creditors, is a law impairing the obligation of contracts within the mean- 
ing of the constitution of t^e United States, so far as it attempts to discharge the 
contract ; and it makes no difference in such a case, that the suit was brought in a 
State Court of 'the State, of which both the parties were citizens, where the contract 
was made, and the discharge obtained, and where they continued to reside till the 
suit was brought. Farmers* and Mechanics^ Bankv. Smithy 6 Wheat, 131. 
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- 47. The act oftbestote of Kentucky, ofehe 27th of February, 1797, concerning 
occupying claimants of land, whilst it was in force, was repugnant to the constitu- 
tion of -the United States, but it was repealed by'a subsequent act of the 3l8t of Jan- 
uary, 1812, to amend the said act ; and the last mentioned act is also repugnant to 
the constitution of the United States, as being in violation of the compact between 
the States of Virginia and Kentucky, contained in the act of the Legislature of Vir- 
ginia, of the 18th of December, 1789, and incorporated into the constitution of Ken- 
tucjiy. Green v. Biddle, 8 Wheat. 1. 69. 

48. By the common law,ihe statute law of Virginia* the principles of equity, and 
the civil law, the claimant of lands who succeeds in nis suit, is entitled to an ac- 
count of mesne profits, received by the occupant from some period prior to the 
judgment of eviction, or decree. Id. 74. 81. 

49. At common law, whoever takes and holds possession of land, to which an- 
-other has a better title, whether he be a bon<z fidei or a malcR^Jidei possessor is lia- 
ble to the true owner for all the rents and profits which be has received; but the 
-disseisor, if he be a bonm fidei occupant, may recoup the value of the meliorations 
made by him against the claim of damages. Id. 75. 80. 

50. Equity allows an account of rents and profits in all cases, from the time of 
the title accrued, (provided it does not exceed six years,) unless under special cir- 
cumstances, as where the defendant had no notice of plaintiff's title, nor had the 
deeds in which the plaintiff's title appeared in his custody, or where there has been 
laches in the plaintiflf in not asserting his title, or where his title appeared by deeds 
in a stranger's custody ; in all which; and other similar cases, the account is confin- 
ed to the time of filing the bill. Id. 78. 

51. By the Civil Law, the exemption of the occupant from an account for rents 
and profits is strictly confined to the case of a honod fidei possessor, who not only 
eupposes himself to be the true owner of the land, but who is ignorant that his title 
is contested by. some other person claiming a better right. And such a possessor 
is entitled only to the fruits or profits which were produced by his own industry, and 
not even to those, unless they were consumed. Id. 79. 

52. Distinctions between these rules of the Civil and Common Law, and of th^ 
Court of Chancery, and the provisions of the acts of Kentucky, concerning occupy- 
ing claimants of land. Jtf. 81,82. 

53. The invalidity of a State Law, as impairing the obligation of contracts, does 
not depend upon the extent of the change which the law effects in the contract. 
Id. 84. 

54. Any deviation from its terms, by postponing or accelerating the period of its 
performance, imposing conditions not expressed in the contract, or dispensingwith 
the performance of those which are expressed, however minute or apparently imma- 
terial in their effect upon the contract, impairs its obligation. Id. 

55. The compact of 1789, between Virginia and Kentucky, was valid under that 
provision of the constitution which declares, that " no State shall, without the con- 
sent of Congress, enter into any agreement or compact with another State, or with 
a foreign power :'' — no particular mode in which tl^at consent must be given having 
been prescribed by the constitution ; and Congress having consented to the admis- 
sion of Kentucky into the Union, as a sovereign ^tate, upon the conditions men- 
tioned in the compact. Id, 85. 

5B« The compaC is not invalid upon the ground of its surrendering its rights of 
sovereignty, which are unalienable. Id. 88. 

57* ^his court has authority to declare a State law unconstitutional, upon the 
ground of its impairing the obligation of a contract between different States ef the 
Union. Id. 92. 

58. The prohibition of the constitution embraces all contracts, executed or exe- 
cutory, between private individuals, or a State and individuals, or corporations, or 
between the States themselves. Id. 92. 

59. A bankrupt or insolvent law of any State, which discharges both the person 
of the debtor and his future acquisitions of property, is not a law ^< impairing the 
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obrigHloii of coAtracU/' to far as respects debts eontracted sulNMqiieiitly te the pas- 
sage of such la«r. Ogdem v. Saunders^ 12 Wk$ai. 213. 

60. But a certificate of discbarge under such a law caonot be pleaded iD bar of 
an action brought bjr a citizen .of another State, in the Courts of the United States, or 
pf any other State than that where the discharge was obtained. Id. 358. 

$1. The States have a right to regulate or abolish imprisonment for debt, as a 
part of the remedy for enforcing the performance of contracts* Mmim v. HtdU^ 
12 Wkeai. 370. 378. 

62* Where the conditions of a bond for the jail limits^ in Rhode Island, required 
the party to remain a true prisoner in the custody of the keeper of the prison, and 
vi^hin the limits of the prison, ^* until he shall be httpfaUy discharged^ without 
committing any manner of escape or escapes during the time of restraint, then this 
pbligation to be void, or else to remain in full force and virtue i^ Htld^ that a dis- 
charge under the insolvent laws of the State, obtained from the proper Court, in 
pursuance of a resolution of the legislature, and discharging the party from all bis 
debts, &c. and ^' from all iroprl%)nment, arrest and restraint of bis person therefor," 
was a lawful discharge^ and that his going at targe under it was no breach of the 
condition of the bond. Id. 370. 

63. An insolvent debtor who has received a certificate of discharge from arrest 
and imprisonment under a State insolvent law, is not entitled' to be discharged 
from execution at the suit of the United States* VniUd States v. Wilson^ 8 fVkeai. 
253. 

64. There is nothing in the constitution of the United States which forbids the 
legislature of a State to exercise judicial functions. SaikrUt v. JUaltActosoii^ 2 
Beters^ 380. 

65. There is no part of the constitution of the United States which applies to a 
State law which divi;sted rights vested by law in an individual, provided its effect be 
not to impair the obligation of a contract. Id. 

66. A tax imposed by a law of any State of the United States, or under the au- 
thority of such a law, on stock issued for loans made to the United States, is re- 
ppgn^nt to the consiitulion, and an invasion of the government contract. Weston 
et al. V. The City Council of Charleston^ 2 Peters^ 449. 

67. It is not the want of original power in an independent sovereign State to 
prohibit loans tp a foreign government, which restrains the State legislature from di- 
rect opposition to those made by the United States. The restraint is imposed by 
our constitution. The American people have conferred the power of borrowing 
n^onej^ o.n the governmenit, and by making that government supreme, have shielded 
its action in the exercise of that power from the action of the local governments. 
The grant of the power is incompatible with a restraining or controlling power, 
and the declaration of sppremacy is a declaration that no such restraining or con- 
trolling power shall be exercised. Id, 

68. The clause in the United States constitution, concerning ex post facto laws, 
does not extend to civil rights or remedies. Society f^c. v. Wheeler^ 2 Gallis. IS&. 

69. Quaurcy Of the power of a State legislature to pass an insolvent law, having 
the effect of a general statute of bankruptcy? Van^JUimsdyk v. Kane et al. I 
Gallis. 380. 

70. The act of the State of New-York of the 3d of April, 1811, is an insolvent 
and not a bankrupt law. Adams y. Storey^ 1 jPa»n«, 79* 

71. If the act in question, however, had been a bankrupt law, it would not have 
been void as repugnant to the constitution of the United States. Id. 
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CONSTITUTIONAL LAW IV. 

The judicial power. (A) Original jurisdiction of the Supreme Court. 
(B) Appellate jurisdiction of the Supreme Court. (C) Jurisdiction of 
the other Courts of the United States at Common Law and in Equity. 
(D) Admiralty jurisdiction. 

(A) Original jurisdiction of the Supreme Court. 

72. An indictmeDt under the crimes act of 1790, c. 36. (ix.) s. 37. for infracting 
the law of nations, by offering violence to the person of a foreign minister, is not a 
case '^ affecting ambassadors, other public ministers, and consuls,'' within the 2d 
section of the 3d article of the constitution of the United' States. The United 
States r. Ortega^ 1 1 Wheat, 467. 

73. The 'Circuit Courts have jurisdiction of such an offence, under the 11th 
Beotion of the judiciary act of 1789» c 20. Id. 

7A. QutBre, Whether the jurisdiction of the Supreme Court is not only original, 
init exclusive of the Circuit Court, in '^ cases affecting ambassadors, other public 
luinialers, and consuls," within the true construction of the 2d section of the 3d 
article of the constitution. Id. 

75. Note on the jurisdiction of the Courts of the United States over foreign 
ministers and consuls. S. C. Note a. 469. 

76* The constitution declares that ^< the judicial power shall extend to all cases 
in law and equity arising under it — the laws of the United States and treaties made 
or which shall be made under their authority : — to all cases affecting ambassadors, 
or other public ministers and consuls ; to all cases of admiralty and maritime juris- 
dietion.'' Tlie constitution certainly contemplates these as three distinct classes of 
cases ; and if they are distinct, the grant of jurisdiction over one of them does not 
confer jarisdiction over either of the other two. The discrimination made be- 
tween tbem In the constitution is conclusive against their identity* The American 
Insurance Cmnpcmy v. 3bQ Bales of Cottony I Peters^ 545. 

(B) Appellate jurisdiction of the Supreme Court. 

TT. This Court has constitutionally, appellate jurisdiction under the judiciary act ' 
of 1789. c. 20, 8. 25, from the final judgment or decree of the highest Court of law 
er equity of a State, having jurisdiction of the subject matter of the suit, where is 
drawa ia question the validity of a treaty, or statute of, or an authority exercised 
under, the United States, and the decision is against their validity ; or where is 
drawa in question the validity of a statute of, or an authority exercised under any 
State, on the ground of their being repugnant to the constitution, treaties, or laws of 
the United States, and the decision is^ in favour of such, their validity ; or of the 
constitution, or of a treaty, or statute of, or commission held under the United States, 
and the decision is against the title, right, privilege, or exemption, specially set up 
or claimed, by either party, under such clause of the constitution, treaty, statute or 
commiaaion. Cohens y. Virginiaf 6 Wheat. 264. &75. Montgomery v« JSemanhdeZf , 
12 Wheal, 129. 

78. It is no objection to the exercise of this appellate jurisdiction, that one of the 
parties is a state, and the other a citizen of that State, id. 

79* This Court has authority to issue a habeas corpus^ where a person is ioipri^ 
soned under the warrant or order of any other Court of the United States. Ex parte 
Kearney f 7 Wheat. 38. 41. 

80. But this Court has no appellate jurisdiction in criminal cases, confided to it 
by the laws of the United States^ and cannot revise the judgments of the Circuit 
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Courts, ty writ of error, in any case where a party has been convicted of a public 
' offence. Id» 41. 

81. Hence the Court will not grant a habeas corpuB, where a party has been com- 
mitted for contempt adjudged by a Court of competent jurisdiction. Id. 41. 

82. In such a case, this Court will not inquire into the sufficiency of the cause of 
commitment. Id. 41. 

83. The case of Cro«6t(, Lord Mayor of London, 3 WiU. 188, commented on, 
and its authority confirmed. Id. 41* 

84. A commitment for a contempt by a Court of competent jurisdiction, in the 
exercise of its jurisdiction, is conclusive^ and cannot be inquired into in any other 
tribunal. Id. 41. 

85. Where a party claiming title to lands under an act of Congress, brought a 
bill for a conveyance, and stated several equitable circumstances in aid of his title, 
and the State Court where the suit was brought having dismissed the bill, and the 
cause being brought to this Court by appeal, under the 25th section of the judiciary 
act of 1789, c. 20., upon the ground of an alleged misconstruction of the act of 
Congress under which the title was claimed, by the State Court : Heldy that this 
Court could not take into consideration any distinct equity arising out of the con- 
tracts or transactions of the parties, and creating a new and independent title, but 
was confined to an examination of the plaihtiflf's title as depending upon the con- 
struction of the act of Congress. Mathews V. Zane^l Wheat. 164.206. 

86. Note on the extent of the appellate jurisdiction of this Court in cases arising 
in the State Courts under the constitution, treaties, and laws of the Union. 7 Wlkeai, 
Note a. 206. 

87. The appellate jurisdiction of this Court, in cases brought from the Stat« 
Courts, arising under the constitution, laws, and treaties of the Union, is not limited 
by the value of the matter in dispute. Bud v. Van J^Tess, 8 Wheat. 312. 321. 

88. Its jurisdiction in such cases extends to a case where both parties claim a 
right or title under the same act of Congress, and the decision is against the right 
or title claimed by either party. Id. 323. 

89. Under the 25th section of the judiciary act of 1789, ch. 20, where the construc- 
tion of any clause in the constitution, or any statute of the United States, is drawn 
in question, in any suit in a State Court, the decision must be against the title or 
right set up by the party under such clause of the constitution or statute, or this 
Court has no appellate jurisdiction in the case. It is not sufficient that the con- 
struction of the statute was drawn in question, and that the decision was against the 
title of the party ; it must appear that his title depended upon the statute. Williams 
V. J^orrisy 12 Wheat 117. 

90. Where, in such a case, the validity of a statute of any State is drawn in ques- 
tion, upon the ground of its beingjepugnant to the constitution of the United States, 
and the decision has been in favour of its validity, it is necessary to the exercise of 
the appellate jurisdiction of this Court, that it should distinctly appear that the title 
or right of the party depended upon the statute. Id. 124. 

91. Where a suit was brought in a State Court upon a marshal's bond, under the 
act of April 10th, 1806, ch. 21, by a person injured by a breach of the condition of 
the bond, and the defendants set up as a defence to the action that the suit ought to 
have been brought in the name of the United States, and the Court decided that it 
was well brought by the party injured in his own name : Heldy that the exemption 
here set up being merely as to the form of the action, and no question arising as to 
the legal hability of the defendant under the the act of Congress, this Court had no 
authority to re-examine the judgment, so far as respected the construction of that 
part of the act, which provides, that suits on marshals' bonds *' shall be conamenced 
and prosecuted within six years after the said right of action shall have accrued, 
and not aflerwards." Montgomery/ v. Hemandezy 12 Wlieat. 133. 

92. The value of a guardian's interest^ in the minor's estate, is not the value of 
the estate, but the value of the office of guardian. This is no value, except so far 
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as it afibrds a compedsation for labours and service ; and in a controversy between 
persons claiming adversely as guardians, having no distinct interest of their own, it 
cannot amount to a sufficient sum to authorize an appeal to this Court, from a Circuit 
Court of the District of Columbia. Rilchie v. Mauro and ForrBst^ 2 PeierSf 
243. 

93. This Court has repeatedly decided, that to maintain its jurisdiction in appeals 
and writs of error, it is not necessary to state in terms on the record, that the con- 
stitution or a law of the United States was drawn in question. It is sufficient to 
bring the case within the provisions of the 25th section of the judicial act, if the re- 
cord shows that the constitution, or a law, or a treaty of the United States must have 
been misconstrued, or the decision could not have been made ; or that the consti- 
tutionality of a State law was questioned, and the decision was in favour of the party 
claiming under such law. Wtlsm^ v. The Black Bird Creek Mar$h Company ^ 2 
Peters^ 246. Satterlee v. Matthewson, 2 Peters, 380. 

94. The power of the Court to revise the judgment of a State tribunal, depends 
on the 25th section of the judiciary act. That section enacts *'that a final judg^ 
ment or decree in any suit in the highest Court of law or equity of a state, in which 
a decision in the suit could be had," where is drawn in question the validity of a sta- 
tute, on the ground of their being repugnant to the constitution, treaties, or laws of 
the United States, and the decision is in favour of their validity, '' may be re-exa- 
mined, and reversed or affirmed in the Supreme Court of the United States." 
Wesion et al. v. The City Council of Charleston, 2 Peters, 449. 

95. The City Council of Charleston enacted an ordinance, imposing a tax on^ 
the six and seven per cent, stock of the United States ; and in the Court of Com- 
mon Pleas of the Charleston District, an application was made for a prohibition ta 
restrain them from levying the tax, on the ground that the, ordinance was contrary 
to the constitution of the United States. The prohibition was granted, and the 
proceedings in the case were removed to the Constitutional Court, the highest Court 
of Law in the State ; and that Court decided that the ordinance did not violate the 
constitution of the United States, and a writ of error was prosecuted on this deci* 
stonto this Court. JETe/d, that the question decided by the Constitutional Court 
was the very question on which the revising power of this Court is to be exercised ^ 
and that the writ of error was properly brought. Id> 

96. A writ of prohibition is a 5«t< within the meaning of the 25th section of the 
judiciary act. The term suit is certainly a very comprehensive one, and is under- 
stood to apply to any proceeding in a Court of Justice, in which an individual pur- 
sues that remedy in a Court of Justice which the law affi>rd8 him. Id. 

97. The judgment rendered in the Constitutional Court was a '^ final judgment*^ 
in the sense in which that term is used in the 25th section of the judicial act. The 
-word final must be understood in that section, as applying to all judgments which 
determine the particular cause, and could not have been intended to be confined to 
those judgments and decrees only in which the right was finally decided, and could 
never again be litigated between the parties. Id, 

98. The measure* authorized by the act of the Assembly of the State of Dela- 
ware, passed in February, 1S22, viz : the construction of a dam across Black Bird 
Creek, stops a navigable stream, and must be supposed to abridge the rights of those 
who have been accustomed to use it. But this abridgment, unless it comes in con- 
flict with the constitution, or a law of the United States, is an affair between the 
government of Delaware and its citizens ; of which this Court can take no cog- 
nizance* Wilson et al, v. Black Bird Creek Company, 2 PeterSy 246. 

(C) Jurisdiction of the other Courts of the United States, at Commqn Law 

and in Equity. 
. 

99. The Courts of the United States have jurisdiction of suits by or against execu- 
tors and administrators^ if tlicy are citizens of difierent States^ &c. although their 
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testators or intesrates might not hare been entitled to sue, or liable to be sued in those 
Courts. Childress v. Emory ^ 8 Wheal* 642. 

10(X Tlie act of incorporation of the Bank of the United States, which gives the 
Circuit Courts of the United States jurisdiction of suits by and against the Bank, is 
warranted by the Sd article of the constitution, which declares that ** the judicial 
shall extend to all cases, in law and equity, arising under this constitution^ ike laws 
of the Uniied States^ and treaties made, or which shall be made, under their authom 
4y.'' Osbm^ v. Umted States Bank^ 9 Wheat. 7S8. 

101. The Circuit Courts of the United States have jurisdictioii of a bill brooghC 
by the Bank of the United States, for the purpose of protecting the Bank in the ex-^ 
ercisc of its franchises, which are threatened to be invaded, under the uaconstitotion«^ 
al laws of a Stale ; and, as the State itself cannot, according to the 1 1'th amendment 
of the coBstilution^ be made a party defendant to the suit, it may be maintMoed 
against the officers and agents of the State, who are intrusted with the execuuoo of 
aoch laws. Id 

102. A Stalo cannot tax the Bank of the United States ; and any aitempt ea tko 
part of its agents and offieers, to enforce the collection of such tax againsi the pro- 
perty of the Bank, may be restrained by injunction from the Circuit Court* Id. 

103. The Circuit Courts of the Union have jurisdiction, under the Cfmstitutioni; 
and the acts of April 30th, 1S10» ch. 262, s. 29, and of March 3d, 1815, eb^ 782« 
8. 4, of suits brought in the name of '^ the Postmaster-Greoeral of the United States'^ 
on bonds given to the Poatraaster-General by a deputy Postmaster, condicionecl ** to 
pay all moneys that shall come into his hands for the postages of whatever is by 
law chargeable with postage, to the Postmaster-Creneral of the United States fos 
the time being, deducting only the commission and allowances made by law for bis 
care, trouble, and charges, in managing the saki office," &c. Posimaslsr-GsiMral 
v. BarU^y 12 Wheal, 136. 144. 

104. The Postmaster-Greneral has authority to take such a bond, under the dtf- 
forent acts establishing and regulating the post-office departmenlt and patlleularly 
under the act of April 30th, 1810, ch. 262, s. 20. Id. 150« 

105. The Circuit Courts of the United States have jurisdiction of suits brought 
by the Bank of ^ United States against another bank, incorporated under a law of 
a State, and of which the State itself is a stockholder, together with private indivi^ 
duals, who are citizmis of the same State with some of the stockholders of the Bank 
ef the United States .Bank ofihe Uniied Slales v. The Planlers^ Bank of Goorgiai 
9 WUeai. 904. Bank of Keniacky^ v. WisUr^ 2 PelerSy 318. 

106. The Bank of the United States may sue in the Circuit Courts, as andoraeo 
or bearer of a promissory note, although the original payee or endorser could not 
sue m the same Courts, being a citizen of the same state with the defendants* 
Bank if ike Untied Slates v. The Planters' Bank of Georgia^ 9 Wheat. 904, 

107. The circumstance that a State is a member of a private corporation, will 
not give this Court original jurisdiction of suits where the corporation is a party, or 
oust the Circuit Courts of the jurisdiction vested in them by law. Id. 

108. Where a judgment has been rendered in a State Court between citizens of 
different States, and the judprment has been since assigned to a citizen of the saom 
State as the original plaintiff, the Circuit Court has jurisdiction to sustain a bill in 
equity in favor of the assignee, although the original ground of the suit, on which 
judgment was rendered, was a negotiable chose in action, on which the Circuit 
Court could not have held jurisdiction under the restrictive clause of the 1 1th sec- 
tion of the judiciary act of 1789, ch. 20. Dexter v. SmUh^ 2 Mason^ 303; 

109. The Circuit Court of the United Slates has jurisdiction in a case between 
citizens of different states, to sustain a petition for partition, according to the sta-* 
tutes of Massachusetts for partition of lands among tenants in common. Ex parte 
BiddUf 2 Mason^ 472. 

110. The jurisdiction of tho Supreme Court is pointed out by the constitution ; 
' the distribution of the powers of the inferior Courts is regulated and governed 

^ laws by which they are constituted. Smith v Jackson, 1 Pa^ne, 453. 
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111. The Circuit Courts have no supervising power or control over the District 
Courts other than is given by the laws of the United States ; which is to compel a 
rendition of a judgment or decree, and to re-examine it on error or appeal. Id, 

112. To deprive an American citizen of the right of suing in a Circuit Court, 
OQ the ground of his not being a citizen of any particular State, there ought to be 
very strong evidence of his being a mere wanderer without a home. Rabaud v. 
D'Wolf, 1 Paine, 680. 

113. It is not necessary that a citizen, removing- from a territory of the United 
States, or a State, into another State, should acquire all the rights 'of a citizen of 
tbe State into which he removes, by the laws of such State. It is sufficient if 
he acquire a domicil there. Yet the declaration must aver that he is a citizen of 
the State : it is not sufficient to aver that he is a resident. CalleU v. Fckcific Im. 
Co. 1 Painty 594. 

114. If one make such removal with the avowed object of acquiring a right to 
sue in the Circuit Courts, but with the intention of a permanent residence, and not 
to return, it Is not a fraud upon the law. Id. 

115. The constitution of the United States gives jurisdiction to the Courts of 
the United States, where foreign States are parties ; and the judicial act gives to 
the Circuit Court, jurisdiction in all cases between aliens and citizens. King of 
Spain V. Oliver, 2 Wash. C. C. R. 429. 

116. The United SUUea may sue, in the District Court, as endorsers of a pro- , 
missory note, against the maker thereof, although the maker and payee were citi- 
zens of the same State, the restriction contained in the 11th section of the judicia- 
rj act of 1789, ch. 20, not being intended to apply to suits brought by the United 
States, or if so intended, being repealed by the act of 1815, ch. 253. United 
States in error v. Greene, et aJ. 4 Masotif 427. 

117. Where an administrator sues, as such, and he is a citizen of the same State 
as the defendant, the Court has no jurisdiction, although the intestate was a citi- 
zen of another Slate. An administrator is, in such case^ the real and not a nomin^ 
party. Dodge v. Perkins, 4 Masoft, 435. 

Where the real parties in the record are not citizens of different States, the Court 
has no jurisdiction. Id. 

118. A native citizen of Rhode Island, whose father was dead, but whose mo- 
ther lived on the family estate in Rhode Island^ went to JVeto-For^ to reside as a 
merchant, and there failed, and aAcrwards returned to his mother's family and re- 
sided there, being ummarried. At the time when the suit was brought he was in a 
store in Connecticut, acting as clerk for his brother. He was sued as a citizen of 
Rhode Island* There being no proof that he intended a permanent residence in 
ConnecUcut, it was held by the Court, upon these facts, that he was a citizen of 
Rhode Island, Catlin v. Gladding, 4 Mason, 208, 

1 19. Where the plaintiff was a citizen of Kentucky, and one of the defendants 
was a citizen of Pennsylvania, and the other defendant a citizen of New*Orleans, 
but no process had been served on the latter, the jurisdiction of the Court in the 
case was maintained. ShuUe v. Davis, I Peters^ C. C. R. 431. 

120. While the ejectment was depending, the premises were sold under a mort- 
age and purchased by Morris, to whom the defendant for a valuable consideration 
delivered possession of tho same ; and afterwards, in fraud of his agreement with 
Morris, he went to the office of the Clerk of the Court, and confessed a judgment in 
favour of the plaintiff in the ejectment, upon which a habere facias possessionem is- 
sued, and the land was delivered to the plaintiff. On motion, the judgment and ex- 
ecution were set aside, and the cause re-iu^tated ; and the Court, in order to 
maintain its jurisdiction, which would have oeon luc>t, had Morris, a citizen of Penn- 
sylvania, the purchaser uader the mortgage, been made defendant, ordered that the 
original defendant should stand, nominally, as the defendant, and that Morris should 
give him security to pay the costs, &c. Lessee of Thomas v. JVewton, 1 Peters^ C 
C. R. 444. 

10 
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(D) Admiralty Jurisdiction. 

121. A case in Admiralty does not, in fact, arise under the constitution or laws 
of the United Statesw Such cases are as old as navigation itself: and the law 
admiralty and maritime as it existed for ages, is applied by our courts to the cases 
as they arise. It is not then to the eighth section of the territorial act that we are 
to look for the grant of admiralty and maritime jurisdiction in the territorial courts. 
Consequently, if that jurisdiction la exclusive, it is not made so by the reference to 
Ibe District Court of Kentucky. The American Insurance Company v. 365 Bales 
of Cottony 1 Peters^ 545. 

122. In cases of seizure in time of peace, for an alleged hostile or piratical ag- 
gression in time of peace, the country of the captors and of the captured have con« 
current jurisdiction ;. and where the res capta is brought into a port of the captor's 
country for adjudication, its courts may exercise jurisdiction. The Mariawna 
Fiora, II Wheal 1. 56. 

123. In cases of maritime torts, a Court of Admiralty will sustain jurUdiction 
where either the person or any of his property is within the territory. It may ar- 
rest the person or the property, or by a foreign attachment, the chases in action of 
the offending party. Tlu Invincible, 2 Gallis, 41. 

124. The Admiralty has exclus^e cognizance of suits on ransom bills. JVfoi- 
sdnnaire v. Keating, 2 Gallis, 341. 

125. The Admiralty has jurisdiction of suits in favour of material men. The 
Jerusalem, 2 Gallis. 345. 

126. Of the extent of the Admiralty jurisdiction, and the contests of that Court 
with those of common law. Id, 

127. The Admiralty has jurisdiction of all maritime contracts, wheresoever the 
same may be made or executed, and whatever may be the form of the stipulations. 
The Admiralty has also jurisdiction over all torts and injuries committed upon the 
high seas, and in ports or harbours within the ebb and flow of the tide. The like 
causes are within the jurisdiction of the District Courts of the United States by 
virtue of the delegation of authority ^^ in all civil causes of admiralty and maritime 
jurisdiction.'^ De Lnvio v. Baity 2 Gallis. 398. 

128. A policy of insurance is a maritime contract, and therefore of admiralty 
jurisdiction. Id. ' 

129. Courts of common law have a jurisdiction concurrent with Admiralty 
over maritime contracts. Id. 

130. The true line of territorial boundarv between the United States and the 
^rtiisK Provinces on the bay and waters of Passamaquoddy, is the middle of the 
stream or channel between the territories of the nation, running the line at low 
water mark. The schooner Fame, 3 Mason, 147. 

131. The Admiralty Courts of the United States will entertain jurisdiction in 
Hm to enforce a bottomry bond executed in a foreign country, between subjects of a 
foreign country, where the ship is within the territory of the United States. The 
Jerusalem, 1 Gcdlis. 191. 

132. So Tong as the decree of a Court of Admiralty, foreign or domestic, remains 
in forde, unreversed, it is conclusive to charge the property upon which it operates ; 
ttiA the interference of another Court of co-ordinate jurisdiction, is not authorized, 
whether the decree is erroneous or not. The sentence of such a Coutt is not ex- 
atniilable M all in another Court. Amroyd v. Williams, 2 Wash. C. C. R. 508. 

/ CONSTITUTIONAL LAW V. 

Trea^n against the UTdted-Staies. 

133. A resistance of the execution of a law of the United States, accompanied 
with any degree of force, if for a private purpose, is not treason. To constitute 
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that ofience, the object of the resistance mast be of a public and general character. 
United States v. Hoxie^ 1 Paine, 265. 

134. Indictment for treason in adhering to the enemy, charging the defendant 
inter alia, witii going from the British squadron to the state of Delaware, with in- 
tention to procure provisions for the squadron. The going from the Britis^i 
squadron to the shore, for the purpose of peacejibly procuring provisions for the 
enemy, did not amount to an act of treason, as this conduct rested in intention, 
which is not punishabk by our laws. United States v. Pry or, 3 IVash. C. C. R. 234. 

135. AlUer, if a person has carried provisions towards the enemy, with intent to 
supply him, though timt intention should be defeated. Id. 

136. By the constitution of the United States, treason '' shall consist only in 
levying war against the United States, or in adhering to their enemies, giving thorn 
aid and comfort." This crime consists of overt acts, which must be proved by two 
witnesses, or by the confession of the party in open court,. I Burros trial, 1 4. 

137* An intention to commit treason is an offence entirely distinct from the vic- 
tual commission of that crime. Id, 

138. War can only be levied by the employment of actual force. Troops mu^ 
be embodied — men must be assembled, in qrder to levy war. Id, 

139. The revolutionizing of a territory of the United States, though only as a 
mean for an expedition against a foreign power, is treason. Id, 15. 

140. Though the constitution declares that two witnesses are necessary to produce 
conviction, yet it may not be so strictly and absolutely necessary to authorize an 
indictment being found a true bill. 1 Burros trial, 196. 

141. And it seems, that though there must be two witnesses to the general charge 
of treason, yet one may be sufficient to prove one act, and another to prove ano- 
ther. Id. ' 

142. The term " levying war," as applied to treason in the constitution, is a 
technical term ; and it is reasonable to suppose it is used in that instrument in the 
same sense in which it was understood in England and in this country, to have been 
used ID the stdllite of the 25th of £dward III., from which it was borrowed. ^ 
Burros trial, 402. 

143. Those who perform a part in the prosecution of the war may correctly 
be said to levy war and to commit treason under the constitution. But this 
opinion, it is observed, does not extend to the case of a person who performs no 
act in the prosecution of the war — who counsels and advises it — or who, being en- 
gaged in the conspiracy, fails to perform his part. To what extent such persons 
may be implicated is not decided. 2 Burros trial, 405. 

144. It would seem from the English authorities, that the words ** levying war'* 
have DOt received a technical, different from their natural meaning, so far as respects 
the character of the assemblage of men which may constitute the fact. It must be a 
warlike assemblage, carrying the appearance of force, and in a situation to practice 
hostility. 2 Burros trial, 413. 

145. In point of law, the 'man who incites, aids, or procures a treasonable act, is 
not in consequence of that incitement, aid, or procurement, legally present when 
that act is committed. 2 Burros trial, 426. « 

14^. If the prisoner was not with the party at any time before they reached the 
scene of the overt act laid in the indictment ; if he did not join them there or intend 
to join them there ; if his personal co-operation in the general plan was to be afibrd- 
ed elsewhere, at a great distance, in a different state ; if the overt acts of treason to 
be performed by him were to be distinct overt acts ; then he was not of that parti- 
cular party, and was not constructively present aiding and assisting in the pctrticular 
act which was there committed. 2 JBurr*s trial, 429. 
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Faith and credit to be given to; manner of proving; and effect of public 

acts^ records y and judicial proceedings. 

147. The record of a judgment in one state, is conclusive evidence in another, 
although it appears that the suit, in which it was rendered, was commenced by an 
attachment of property, the defendant having afterwards appeared, and taken de- 
fence. Mayhew v. JTiatcher, 6 Wheat, 129. 

148. Qtioere, Ifow far a will of lands, duly proved and recorded in one State, so 
as to be evidence in the Courts of that State, is thereby rendered evidence in the 
Courts of another State, (provided the record, on its face, shows that it possesses 
all the solemnities required by the laws of the State where the land lies,) under the 
4th art. sect 1 of the constitution of the United States? Darhxfs lessee v. Mayer^ 
10 Wheat. 465. 469. 

149. A judgment in a State court, is conclusive in every other State, and extin- 
guishes the original ground of action. Green v. Sarmimto^ 1 Peters^ C. C. R. 75. 

150. Facts, in opposition to the record of a judgment obtained in one State, can- 
not be alleged to contradict the judgment, in an action brought upon it in another 
State. A judgment, in one State, is conclusive between the parties in another 
State. Field v. Joel Gibbs et al. I Peters* C. C. R. 155. 

151. The certificate of the presiding Judge of the Court of the State of Louisi- 
ana, stating that the person whose name is signed to the attestation of a record, is 
Clerk of the Court, and that the signature is his own handwriting, is not in confor- 
mity with the provisions of the act of Congress. Craig v. Broton, I Peters* C. 
C. R. 352. 

152. The provision in the 2d section of the act of the 3d March, J 797, as to the 
admission in evidence of authenticated copies of bonds, contracts, and other papers, 
is not restricted to cases where suits are commenced under the authority given by 
the first section of the act, but applies to all cases where the evidence is required. 
United States v. Lent^ 1 Paine, 417. 

CONSTITUTIONAL I,AW VIL 

Extent of the provision that treaties shall be the supreme laio of the land. 

153. The termination M a treaty, by war, does not devest rights of property al- 
ready vested under it. Society, ^r^. v. J^Ttw- Haven, 8 Wheat. 489. 491. 

154. Nor do treaties in general become extinguished, ipso facto, by war between 
the two governments. Those stipulating for a permanent arrangement of territo- 
rial, and other national rights, are, at most, suspended during the war, and revive at 
the peace, unless they are waived by the parlies, or new and repugnant stipulations 
are nfiade. Id, 493. 

1 55. A treaty is in its nature a contract between two nations, not a legislative 
act. It does not generally effect of itself the object to be accomplished, especially so 
far as its opereration is infra- territorial, but i^ carried into execution by the sove- 
reign power of the respective parties to the instrument. 

in the United States a different principle is established. Our constitution de- 
clares a treaty to bethe law of the land. It is consequently to be regarded in 
Courts of Justice as equivalent to an act of the legislature, whenever it operates 
of itself without the aid of any legislative provision. But when the terms of the 
stipulation import ^ contract, when either of the parties engage to perform a par- 
ticular act, the treaty addresses itself to the politic al, not the judicial department; 
and the legislature must execute the contract before it can become a rule for the 
Court. Foster v. ^eilson, 2 Peters^ 255. 



CORPORATION. 77 

156. The adoption of a treaty, with the stipulations of which the provisions of 
a State law are inconsi.stent, equivalent to a repeal of such law. Denn. ex dem. 
Fisher v. Hamden^ 1 Paine, 55. 

157. A judgment of a State Court in a case where jurisdiction was acquired, 
not by the common law, but by a statute of the State, which before the rendition of 
the judgment^ had been virtually repealed by the adoption of a treaty, was held 
not voidable, but void. Id. 

158. In 1780 the ancestor of the lessors of the plaintiff, a British subject, was 
indicted in the Supreme Court of New-Tork, under the act entitled '< An act for 
the forfeiture and sale of the estates of persons who have adhered to the enemies 
of this State," &c. ; and in October, 1783, a judgment of forfeiture again.st his 
estates was rendered. The treaty of peace stipulating against any subsequent con- 
fiscation, was signed in September preceding. Held, that the proceedings were 
coram nonjttdice, and void. Id, 

159. The stipulations in a treaty between the United States and a foreign na- 
tion, are paramount to the provisions of the constitution of a particular State of the 
confederacy. Gordon v. Kerr et aL 1 Wash. C. C. R. 322. 



CORPORATION. 

I. Different kinds of corporations, their rights and capacities. 
i I. Contracts by corporations. 

CORPORATION I. 

Different kinds of corporations, their rights and capacities. 

1. A corporation for religious and charitable purposes, which is. endowed solely 
by private benefactions, is a private eleemosynary corporation, although it is crea- 
ted by a charter from the government. Society, 4*c. v. J^etthHaven, 8 Wheal. 
464. 480. 

2. The capacity of private individuals, (British subjects,) or of corporations, 
created by the crown, in this country, or in Great Britain, to hold land or other pro- 
perty in this country, was not affected by the revolution. Id. 481. 

3. The proper Courts in this country will interfere to prevent an abuse of the 
trusts confided to British corporations holding lands here to charitable uses, and will 
aid in enforcing the due execution of the trusts ; but neither those Courts, nor the 
local legislature where the lands lie, can adjudge a forfeiture of the franchises of (he 
foreign corporation, or of its property. Id. 483. 

4. The property of British corporations, in tbis country, is protected by the 6th 
article of the treaty of peace of 1783, in the same manner as those of natural per- 
sons ; and their title thus protected, is confirmed by the 9th article of the treaty of 
1794, sothi^t it could not be forfeited by any intermediate legislative act^ or other 
proceedin^f, for. the defect of alienage. Id. 489. 491. 

5. The act of the legislature of Vermont, of the 30lh of October, 1794, granting 
the lands in that State, bt;longing to ^' the Society for Propagating the Gospel in Fo- 
reign Parts," to the respective towns in which the lands lie, is void, and conveys no 
title under it. Id. 494. 

6. In a suit brought by the President, Directors, and Company of the Bank of the 
United States^ upon a bond given to the bank to secure the fuithfulperformance of 
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the ofliciar duties of one ofit^ cashiers, evidence of the execution of tbebond» aod 
if its approval by tho board ofdirectors, (according to the rules and regulations con- 
tained in the charter of the bank,) is admissible, notwithstanding there was no re- 
cord of 8.uch approval ; and the plaintiff may prove the fact of such approval by the 
hoard, by presumptive evidence, in the same manner as such fact might be proved 
in the case of private persons, not acting as a corporation, or as the agents of a cor- 
poration. Bank of the United States v. Dandridgey 12 Wheat, 64. 

7. Where, in such a case, the cashier is duly appointed, and permitted to act in 
his office, for a long time, under the sanction of the directors, it is not necessary that 
his official bond should be accepted by the board of directors as aatisfachry, accor- 
ding to the terms of the charter, in order to enable him to enter legally on the duties 
of his <^ce, or to make his sureties responsible for the non-performance of those 
duties. The charter and the by-laws are to be considered, in this respect, as dtVec- 
toi^ to the board, and not as conditions precedent. Id. 64. 81. 

8. Banks, and other commercial corporations, may bind themselves by the acts 
of their authorized officers and agents, without the corporate seal. Fleckner v. U. 
S. Bank, 8 fVheat. 338. 357. 

9. No subsequent change of the Directors of a bank can require a new notice of 
a fact communicated to a previous Board. The Mechanics^ Bank ofJlUxandria 
V. Louisa and Maria Seton, 1 Peters, 309. 

10. If a corporation, established in a foreign country, sue in our courts, and war 
intervene pending the suit, this is not sufficient to defeat the action, unless it appear 
on the record, that the plaintiffs are not within any of the exceptions which enable 
an alien enemy to sue. Society, ^c. v. Wheeler, 2 GaUis* 105. 

11. It seems that a corporaiion established in a foreign country, the members of 
which are aliens, may sue in the courts of the United States. Id. 106. 

12> Where a new bank was incorporated with the same name as an old bank, 
whose charter was expiring, the new bank is not responsible for the notes of the 
old bank, although the major part of the stockholders may be the same in each 
bank. Bellows v. Hallowell and Augusta Bank, 2 Mason, 31* 

13. The mere receipt by the officers of a new bank, of the bills of an old bank of 
the same value, and paying out tho same bills, does not make the new bank respon- 
sible to pay all the bills of the old bank. Id. • 

14. Whether a charter be a continuation of an old corporation, or the creation of 
a new corporation, must be decided not by the persons who are stockholders, but 
by the legislative intent in the act of incorporation. The charter granted by the 
Massachusetts act of 23d of June, 1312, ch. 47, to the Hallowell and Augusta 
Bank, is not a continuation of the old incorporation of that name. Id. 

15.' An incorporated bank divided three fourths of its capital stock, before the 
expiration of its charter, among the stockholders, without providing funds which ul- 
timately were sufficient to pay its outstanding bank notes. It was held, !• That 
the capital^tock was a trust fund for the payment of the bank notes, and might be 
followed into the hands of the stockholders. 2. That a bill in equity for such pur- 
pose might be maintained by some of the holders of the bank notes, against some of 
the stockholders, the impossibility of bringing all before the Court being sufficient 
to dispense with the ordinary rule of making all parties in interest parties. 3. That in 
such case the decree against the stockholders before the court, should be only for their 
contributory share of the debt, in the proportion which the stock held by them bore 
to the whole capital stock. 4. That the holder of bank notes, payable to bearer^ 
U not an assignee of n. chose in actidn, within the 11th section of the judiciary act of 
1789, ch. 20, limiting the jurisdiction of the Circuit Court. Wood v. Dummer^ 3 
Mason, 308. 

15. A cashier of a bank has prima facie authority to endorse, on behalf of the 
bank, negotiable securities held by it. If there be any restriction of his authority, it 
must be proved by the bank. Wild v. Bank of Passamaquoddy, 3 Mason, 505. 

17. The scrip or certificate holders in the New England Mississippi Land Cona- 
pany hold their shares under the Company itself, as a part of the common capital 
stock, and are not considered as holding derivatively, and solely as individual sub- 
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purcbcrsers under the separate original titles of the original purchasers from the 
Georgia Mississippi Company, so as to be affected by any circumstances of defect in 
these separate original titles ; those titles being in fact now vested in the trustees of 
the New-England Mississippi Company itself, as part of its common stock, and not 
in the individual holders. Oilman v. Brown et al, 1 Mason^ 191. 

18. The king of Great Britain granted a charter of a town in that part of the pro* 
vince of New-Hampshire which is now Vermont, to be divided among the grantees, 
and to be held on certain conditions mentioned in the charter. The defendants, 
who were one of the grantees, were a Society in England incorporated by a charter 
from the King, a scire fcuiias was issued on behalf of the plaintiflTs, requiring the 
defendants to show cause why a forfeiture of their right to the lands had not been 
incurred, and assigning as grounds of forfeiture a non-performance of the conditions 
on which the lands were held» and violations of their charter of incorporation. On 
demurrer to the scire facias, held, that such violation of the charter of incorporation 
Could not be thus collaterally drawn in question, but that it should be vacated by 
some direct proceeding for the purpose. People of Vermont v. Society for Propa-* 
gating the Gospel, 1 Paine 652. 

19. Among the conditions of the grant were, that the grantees, their heirs and 
assigns, should pay rent and cultivate a certain portion of land : Held, that no rea- 
sons of public policy exempted the defendants from the performance of these condt' 

I tioQs, and that they were within their letter and spirit. Id. 

■ 20. Each grantee was to pay annually for the first ten years, an ear of corn, rent, 

for his share of the land, if lawfully demanded : Held that this was a mere nominal 
rent, and its non-payment not a ground of forfeiture^ and that the breach of the con- 

\ dition was ill assigned, as there was no averment that it had been lawfully demand- 

! ed. Id. 

I 21. After the first ten years a rent of one shilling for every hundred acres was to 

be paid annually to the grantor, in his council chamber in Portsmouth, or to such ofii- 

I cer as should be appointed to receive the same : Held that payment at the place 

' appointed had been rendered impossible by the separation of the countries, and that 

the plaintiffs should have averred that they had appointed another place of payment, 
or an officer to receive the payment, and that notice thereof had been given to the 
defetidants. Id. 

22. Qucere, Whether a corporation is a person, within the meaning of the act of 
Congress? United States v. Johns, 1 Wash. C. C. R. 364. 

CORPORATION II. 

Contracts by Corporations. 

23. The statutes of usury of England, and of the States of the Union, expressly 
provide that usurious contracts shall be utterly void ; but, without such a provision, 
they are not void as against parties who are strangers to the usury. Fleckner v. 
U. S. Bank, 8 Wheat. 355. , 

24. The statute, incorporating the Bank of the United States, does not avoid se- 
curities on which usurious interest may have been taken, and the usury cannot be 
set up as a defence to a note on which it is taken. It is merely a violation of the 
charter, for which a remedy may be applied by the government. Id. 355. 

25. Municipal corpoiations, acting within the limits of the powers conferred up- 
on them by the legislature, in the exercise of a special franchise granted to them, 
and the performance of a special duty imposed upon them, are responsible for the 
acts ^d contracts of their agents, duly appointed and authorized, within the scope 
of the authority of such agents, in the same manner as other corporations and pri- 
vate individuals are responsible on their promises, express and implied. Clark v. 

The Corporation of Washington, 12 Wheat. 40. 

26. Where, by the charter granted by Congress to the city of Washington, the 
corporation was empowered '* to authorizethe drawing of lotteries,*' for effecting 
certain improvements in the city, and upon certain terms and conditions : Heir 
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that the corporation was liable to the holder of a ticket io such a lottery for a prize 
drawn against its number^ although the managers appointed by the dorporation to 
superintend such lottery were empowered to sell, and had sold the entire lottery to 
a lottery dealer for a gross sum, who was, by his agreement with them, to execate 
the details of the scheme as to the sale of the tickets, the drawings, and the pay- 
ment of the prizes. Id. 40. 

27. // seems, that the power granted in the eha? ter, *^ to authorize the drawing of 
lotteries," cannot be exercised so as to discharge the corporation from its liability, 
either by granting the lottery, or selling the privilege to others, or in any other man- 
ner ; but the lotteries to be authorized by the corporation must be drawn under ita 
superintendence, for its own account, and on its own responsibility. Jd. 40. 

28. The act incorporating the Bank of the Commonwealth of Kentucky, con- 
tains a provision by which it is enacted, that the Bank shall receive money on de- 
posit without being required to give an obligation under seal to repay it. This 
enactment must be construed with regard to the practice of banking, and the under- 
standing of mankind ; and must create a liability to the depositor by the simple act 
of depositing, that is, an assumpsit in law, implied from an act tn pais. Bank of 
Kentucky v. WisteVf 2 Peters^ 319. 

29. Upon the deposit being made in the Bank of the Commonwealth of Ken- 
tucky, the cashier gave under his hand a certificate that there had been ** deposited 
to credit of the plaintiff below, $7730.81, which is subject to their order on pre- 
sentation of this certificate.'^ The deposit w.as made in the notes of the Bank, 
and when the same were deposited, and when demand of payment was made, the 
notes were passing at one half their nominal value. ' VYhen the certificate was 
presented to the Bank, the cashier offered to pay the amount in the notes of the 
Bank, but he refused to receive payment in any thing but gold or silver. The lan- 
guage of the certificate is expressive of a general not a specific deposit, and the act 
of incorporation is express, that the Bank shall pay and redeem their bills in gold 
or silver. The transaction then was equivalent to receiving and depositing the 
gold or silver ; and if the Bank did not so understand it they might have refused to 
receive it ; and the plaintiff would certainly have recovered the gold and silveri to 
the amount upon the face of the bills. Id. 

30. The Bank having offered to pay the amount of the certificate in their billS| 
they put their own construction on the same, and they cannot afterwards say that 
the plaintifis below should have accompanied the certificate with a check. Id. 
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I. Courts of Ike United States in general. 

II. The Supreme Court. 

III. Circuit Courts. 

IV. District Courts. 

COURTS OP THE UNITED STATES I. 

Courts of the United States in general. * 

1. The Courts of the United States are Courts of W»«7c<I but not of t«/fciJor juris- 
diction. If tho jurisdiction be not alleged in the proceedings^ their judgments and 
decrees may be reversed for that cause, on a writ of error and appeal ; but, uoti 
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amd Wifi r. SMitfmU, 10 muat 192. 199. 

2. The complaiimiito are itated to be eitiseoi of the State of South Carolina. 
The defendant, the Bank of the State of Geoigiai ia a body eorporate; but the 
eitixenship of the individual corporatora is not ateted. The averment in the origi* 
nal bUl is, that << William B; Bullock and Saidnel Hale are dtiiemi of Ckorgia, reai- 
denU therein." William B. Bullock ia subsequentlT designated, as ** President of 
the Mother Bank, and Samuel Hale, as President of the Branch Bank at Augusta, 
in the State of Georgia.'^ There are three amendments to the bill ; but there ii 
in none of them, anj further averments. jHsM, that this is not a case within the ju- 
risdiction of the Courts of the United States. The record does not show that the 
defendants were citizens of (Georgia, nor are there anjr distinct allegations or aver- 
ments, that the same was die fact, as to the stockbokiers of the Bamu Britlkmipi 
tial.Y.Tke Bank afOtargia, 1 Pefert, 938. 

3. It cannot be alleged^ that a citiaen of one State, having title to lands in an- 
other Sute, is disabled from suing for those lands in the CourU of the United 
Sutes, bj die fact that he derives lus title from a citisen of the state in which the 
lands lie. McDonald v. SnuMey eioL I Psierti 623. 

4. M' Arthur, a citizen of Ohio, apprehensive bb title to lands in that State could 
not be sustained in the Courts of the StatOi in which alone he could sue ; and be- 
ing indebted to McDonald, a citizen of Alabama, in the sum of 9 II 00, offered to 
sell and tony^j to him the land, in payment of this debt The letter in which the 
offer was made expresses the opinion that his title was good, and would most pro- 
babljr be established in the Courts of the United States, but would fail in the Courts 
of the State. He estimates the property as being worth much more than the sum he 
ia willing to take for it, but in conscN|ttence of t^ difficulties attending the title, he 
is willing to convey it in satisfaction of the debt. The contract was concluded, and 
McDonald gave his bond to a third party for a quit claim title to the land, on condi- 
tion of receiving from him eleven hundred dollars. JBsM, that the title acquired by 
McDonald gave jurisdiction to the Courts of the United Statea. Id. 623. 

5. The motives which induced M' Arthur to make this contract, whether justifia- 
ble or censurable, can have no influence on Its validity. A Court cannot enter into 
them, when deciding on its jurisdiction* Id. 624. 

6. In a contest ^ween a mortgagor and mortgafi[ee, being citiiens of difierent 
States, it cannot be doubted that an ejectment, or a bill to foreclose, may be iMoughc 
by the mortgagee, residing in a different State, in a Court of the United States. Irf. 
624. 

7« The libel and chlm exhibited a demand for money actually in the Treasury of 
the State of Georgia, mixed up with the general funds of the State, and for slaves in 
the possession of the government ; the possesion of both of which was acquired by 
means which it was lawful to employ. Held that the Courts of the United States 
had no jurisdiction ; the same being taken away by the llth article of the amend- 
ments to the constitution of the United States. M. 123. 

8. Of the practice on contempts. If the party purge himself on oath, the Court 
will not hear collateral evidence for the purpose of impeaching his testimony, and 
proceeding against him for the contempt. But if perjury appear, the party will be 
recognised to answer, &c Vmied States v. Dodge^ 2 GaUis. 313. 

9. The laws of the several states as to rights, furnish rules of decision for the 
federal Courts under certain qualifications ; but, as to remedies, they have no bindkig 
force in these CourU. Campbett ei of. v. Ckmdutt^ 1 Peters^ C. C. R. 434. 

10. The Courts of the United States having equi^r as weU as lq[al juriiMliction, 
the practice of the Courts of Pennsylvania is not allowed, which permits the jury 
to find a condiUonal verdict where the equity of the case may require it. Camm sf 
oL ▼. Pem d al 1 Peter^ C. C. R. 4S7. 

11. A secretary, attached to the Spanish legation, is entitled to the protection of 
the laws of nations, against any civil or crimninal prosecution ; hit the uircuit Court 
cannot discharge him from criminal process, issued under the authoriqr of th« Stats 
of Pennsylvania.. Ez park CaHntra^ 1 Wash. C. C. R. 232. 

11 
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12. The CourU of' the United States and the Justices thereofi are only atttbor* 
ized to issue writs of habeas corpus to prisoners in jail, under, or by colour of the 
authority of the United States ; or committed by some Court of the United States ; 
or required to testify, in a cause depending in a Court of the United States. Id* 

13. The jurisdiction of the Courts of the United States is limited ; and the in- 
ferior Courts can exercise it only in cases In which it is conferred by an act of 
Congress. LL 

14. The laws of the United States which punish those who violate the privileges 
of a foreign minister^ are equally obligatory on the State Courts as upon those of 
the United States ; and it is equally the duty of each to quash proceedings against 
any one having such privileges. Id. 

15. The injured party may seek his redress in either Court; against the aggres- 
sor ; or he may prosecute, under the 26th section of the law. Id. 

16. The Circuit Court cannot quash proceedings against a public minister, de- 
pending in a State Court, nor can the Court in any way interfere with the juris- 
diction of the Courts of a State. Id. 

17* QucDrcy Whether an individual who has rights under a judgment of the 
United States can have a remedy for a violation of those rights, by a suit in the 
name of the United States, or must resort to an action for consequential damages in 
his own name? United States v. Thomas Morris^ 1 Painey 209. 

18. Qutsrey Whether an action can, in any case, be brought for an individual in 
the name of the United States, by any attorney other than the District Attorney, he 
refusing to bring it ? Id. 

19. The laws of the several States, constitutionally passed since 1789, are binding . 
on the Courts of the United States, held within the State in which the same pre- 
vail. Qoldm V. Prince, 3 Wash. C. C. R. 313. 

20. Miter J as to rules of practice. Every court possesses the power of making 
Its own rules of practice, unless forbidden by law ; and the l7th section of the ju- 
diciary law vests, expressly, this power in the courts of the United States. Id. 

21. The laws of the several States, as to the practice and proceedings in their 
Courts, are not obligatory* on the Courts of the United States ; and therefore the 
Act of the Assembly of Pennsylvania^ of 2d January, 1815, as to copies certified 
by a notary public, is not applicable in this Court : all proper interrogatories must 
be answered on both sides, or the deposition cannot be read. Bell v. Davidson^ 3 
Wash. C. C. R. 329, S. P. Craig v. Brown, 3 Wash. C. C R. 502. 

22. Citizenship, when spoken of in the constituti9n in reference to the jurisdiction 
of the Courts of the United States, means nothing more than residence. Cooper v. 
Galbraithy 3 Wash. C. C. R. 547. 

23i If a citizen of one State thinks proper to change his domicil, and to remove 
with his family, if he have one, to another State, with a bona Jide intention to re- 
aide there, he becomes instantly a citizen of that State, and may sue in the Courts 
of the' United States as such. Id, 

COURTS OF THE UNITED STATES II. 

The Supreme Court. 

24. A division of the Judges of the Circuit Court, on a motion for a new trial, in 
a civil or criminal case, is not such a division of opinion as is to be certified to this 
Court for its decision, under the 6th section of the judiciary act of 1802, c. 29 h 
[xxi.] Untied Slates v. Daniel, 6 Wheat. 542. 

25. A decree of the highest Court of Equity of a State, affirming the decretal 
order of an inferior Court of Equity of the game State, refusing to dissolve an in- 

. junction granted on the filing of the bill, is not a final, decree within the 25th section 
of the judiciary act of 17S9, c. 20, from which an appeal lies to this Court. Gt6- 
b<m$ y» OgdeUf 6 Wheat. 448. 
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26. The jurisdiction of this Court i»not adbcted by the joidder or non-jotiider of 
mere formal parties in an equity suit. WomUeij v. Worml^y, 8 Wheat 451. ' 

27. Its jurisdiction, in a cade arising under the occupying claimant laws of Ken- 
tucky, is not excluded by the tribunal appointed by the compact of 1789, between 
Virginia and Kentucky. Green v. BiddU, 8 Wheat. 90. 

28. QucBTe, As to the authority of this Court to interfere, by mandamus, in the 
case of the removal or suspensionof an attorney of the District and Circuit Courts. 
Exparie Burr, 9 Wheat 629» 

29. Whatever may be the authority of this Court in that respect^ it will not be 
exercised unless where the conduct of the Court below has been grossly irregular 
and unjust. Id. 530. 

30. In a regular complaint against an attorney, charges cannot be received and 
acted on, unless made on oath. But he may himself waive the preliminaiyof an 
affidavit, and the Court may proceed, at his instance, to investigate the charges Upon 
testimony, which must be on oath, and* regularly taken. Id. 530. 

31. In replevin, if it be of goods distrained for rent, the amount fori;i(hich avowry 
is made, is the value of the matter in controversy ; ,and if the writ be issued to try 
the title to property, it is in the nature of detinue, and the value of the article reple- 
vied is the value of the matter in controversy, so as to give jurisdiction to this Coart 
upon a writ of error. Peyton v. Robertson, 9 Wheat. 627. 

32. It has been the uniform course of this Court, with respect to titles to real 
property, to apply the same rule which is applied by the State tribunals in like cases. 
Waring y. Jackson^ I Peters, 571. 

33. The Supreme Court of the United States has jurisdiction of appeals from 
the Orphans' Court of Washington county in the District of Columbia, through the 
Circuit Court of the same county, by virtue of the act of Congress of February, 
1801 ; and by the act of Congress, subsequently passed, the matter in dispute, ex- 
clusive of costs, must exceed the value of 1000 dollars in order to entitle the party 
to an appeal, ^icholls ei al, v. Hodge^^ Executors, 1 Peters, 566. 

34. The Court will not take jurisdiction of a case, where, although the whole 
property claimed by the lessor of the plaintiff in error under A patent, and which was 
recovered in ejectment, exceeded two thousand dollars, the title to a lot of ground, 
part of the whole tract, which was of less value than 500 dollars, was only involved 
in the case before the Court. Old Grant on the demise of Meredith v. M^Kee ei at 
1 Peters, 248. 

COURTS OF THE UNITED STATES III. 

Circuit Courts. 

35. The Circuit Court has jurisdiction of a suit brought by the endorsee 
of a promissory note, who is a citizen of one State, against the endorser, who is a 
citizen of a different Stite, whether a suit could be brought in that Court by the en- 
dorsee, against the maker, or not. Young v. Bryan, 6 Pllieat. 146. 

36. In order to maintain a suit in the Circuit Court, the jurisdiction must apppor 
on the record ; as if the suit is between citizensof different States, the citizenship 
of the respective parties must be set forth. Sullivan v. The Fulton Sleam^ Boat 
Company, 6 Wheat 450. 

37. An endorsee of a promissory note, who resides in a different State, may sue, 
in the Circuit Court, his immediate endorser, residing in the State in which the suit 
is brought, although that endorser be a resident of the same State with the mukf r 
of the note. Mollan v. Sorrance, 9 Wheat. 537. 

3S« But where the suit is brought against a remote endorser, and the plaintiff, in 
his declaration, traces his title through an intermediate endorser, he must show that 
this intermediate endorser could have sustained his action in the Circuit Court. 
Id. 637. 
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as. Apttatothf jurifcQetifNiorilM GiioQit Covrt, M»t show duMi the partiei 
were citiseos of the Mune Steteiel the time dMaetion was hroeght, and eot niereiy 
et the time of the plea pJeaded. The jurisdictiqp depeoda upon the state of things 
at the tine of the action brought ; and after it is once vested, it cannot be ooaced by 
a subsequent change of resi^Mice of either of the parties. Id. 689. 

40^ In an equitjr cauee» the r«t m Utigalion may be sold by order of the Circuit 
Courtf and the proc o e de uiTosted b stookfi notarithstanding the pendency of an 
appeU to this Court. Sprmg ▼• 3%s Soiuk Cerpliao Jasiiraacs CampanyyS 
W^ 619. 

41. An injunction po( of the CireuilCourt» to stay pioeeedings on a jadgoient at 
faiWt in that Court, may issue nowithstanding the pendency of a writ of error en the 
jodgoMnt m this Court. Pmrh$it ▼• Jwigu </ ik^ Ci^ni Courl ofMarylamdi 12 
fFVal.561. 

42. The Circuit Court has authority to aliow amendments in revenue causes, on 
proceedings in rem^ brought by eppeal from the District Court wflmmymoiii, 1 
CW(Js.22. 

43. tTnder the act, 1809, ch. 94, if the dkiability of the District Judge termi- 
nates in his death, the Circuit Court must remand the certified causes to the Dis- 
trict Court. E9flari9 United SiaUt^ 1 €Udli$. 838. 

44. No appeal lies from the District Court to the Circiiit Court, in any causes, 
eicept ctvil causes of Admuralty and omritime jurisdiction. A writ of error is the 

? roper process to correct the errors of the District Court in common law actions. 
TnUed SlaU$ v. Wimion, 1 Goliif , 6. 

45. Where a cause Ims once been tried by a jury in the District Court, there 
cannot, even supposing an appeal lay, be a new trial by a jury at the Circuit 
Cour^ Id. , 

, 46. Where the principd is confined in gaol under the mesne civil process of a 
State Court, the Circuit Court has no authority to issue a hab€a$ eorpu§ for the pur- 
pose of bringing him in to be sunrendered in discharge of his baiL UnUed Siales 
Y. JVineJk, 1 GaUii, 2. 

47. Nor will the Court, merely on account of such iropedimont, discharge the 
bail, who have become bound for the appearance of the party to answer lo a criminal 
information; but in their discretion the Court will respite the recognisbatice. li. 

48. Whether the Circuit Court of the United States has jurisdiction over com- 
mon law ofiences against the United States. U. StaleM v. Coolidge^ 1 GoUm: 48S. 

49. The Circuit Court has cognizance under the act, 1790, ch. 9, sec. 8, of pi- 
racy on board of an American ship, although committed in an open roadstead, ad- 
jacent to a foreign country, and within a hw mile of the shore. United Slates v. 
Ross, 1 Gattis. 524. 

50. Upon a judgment rendered on proceedings under the 10th section of the pa- 
tent act of 21st of February, 1798, di. 11, in the nature of a scire facias at com- 
ropn law to repeal a patent, error lies to the Circuit Court. Sttams v. Baireitf I 
Jfeson, 158. 

51. Upon a bunk note, payable to W. Pitt^ or bearer, the Circuit Court has ju- 
liidiction to enftrce payment in favour of a holder who is citizen of another state, 
idthough it is not shewn that W. PUt is a fictitious person, or a citizen of another 
fltete ; the prohibition of the act of 24th September, 1789, ch. 20^ sec. 11, not ap- 
plying to such a note. BuUard v. BeU, 1 Mason, 243. 

52. The Circuit Court has no jurisdiction in causes of Admiralty and maritime 
jurisdiction, except over ihe final decrees of the District Court. The brig HoUen, 
lJI|Mim,431. 

68^ The Circuit Court has no jurisdiction of suiU between citizens of difierent 
States, except where one of the parties is a citizen of the State whertf the suit is 
broiighl. WkUey.Fsmm^,lMason^b%i: 

IH» A bill in equi^ lies in the Circuit Court to set aside conveyances made in 
flraud of dpeditmns, (the paritiee being eitizena of difl^rent Stetes) for there is 
ijot, Inihe Prt»ir aaeae of the (srm, <<a pUo» adefoate and complete remedy" at 
liT, wMm<beipwlBC ^ the UA leetiett of tlie judiciary act of 17^9, eh. 20, 
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whieli is merelf affiroMrfiva of the geMrd doctrines of Courts of Equity. B$m^ r. 
Smitkf 2 MsMfi, 2524 

55. The constitution of the United States declares that Congress shall have 
power to exercise *' exclusive legislation in all cases whatsoever" over all places 
purchased by the consent of the legislature of a State in which the same shall be 
for the erection of forts, &c. Held, that the right of exclusive legislation carries 
with it the right of exclusive jurisdiction ; and where a murder is committed within 
a fort so purchased,' with the consent of a State legislature, the Circuit Court has ju- 
risdiction over the offence under the act of 1790, ch. 9, sections, 3 and 7, ahhouj^ 
in the eession the State received a right to execute the civil and criminal processes 
issuing under State authority, in such places. U. SiaUs v. ComMf I Mammy 69. 

56. The Circuit Court of the Vn%UdSMtB\i!BM jurisdiction in a ca^e between 
citizens of different States to sustain a petition for partition, according to the sta- 
tutes of Ma$$acku8ett9 for the partitioii of lands among tenants in common. Ex 
parH Biddity 2 Ma$on^ 472. 

57* Where a cause is removed from a State Court into the Circuit Courts under 
the act bf Congress, the plaintiff b entitled to recover his costs, although he has a 
verdict for less than^oe hundred dollars. Ellis v. Jarms^ 3 Mofonj 457* 

58. A bill in equity to enjoin a judgment lies in the Circuit Court, where the 
judgment is given, although the original plaintiff resides in, and is a citizen of an- 
other State. Such a bill is not an original suit, within the sense of the 11th section of 
the judiciary act of 17^9, ch. 20. 

A rtflease to a third person of the right to the laud in controversy in the original 
suit, is not an extinguishment of the right to maintain such a bill for an injunction 
and relief, where the equity is a mere possibility or constructive equitable trust, cre- 
ated by the decree of the Court of Equity. Such an equity is not assignable, for it 
has no existence but by the decree of the Court, subsequently made. Such an equi- 
ty is not in a correct temey ^' any rights tUhj or inUrestj in the land^^ itself, so as 
to pass by a convevance with those words of grant. Dunlap v. StetsQU, 4 Mason, 
S49. 

59. Qn a reversal of judgment in an action brought by writ of error from the Dis- 
trict Court of Jfaine, the Circuit Court may, if justice require, award a venire /a* 
cias de novo triable at the bar of the Circuit Court. United States v. Sawyer, I Gal& 
Us. 86. 

60. The Circuit Court will discharge on common bail, a defendant, who has been 
arrested for a debt contracted in the State in which he has, subsequent to its com- 
mencement, been dbcharged by the Insolvent laws of the State. Read v. Chapman, 
1 Peters' C. C. R. 404. 

61. When the debt has been contracted and made payable out of the State, the 
Circuit Court will not discharge on common bail, a defendant arrested for such debt, 
notwithstanding his discharge by the insolvent laws of the gtate in which such action 
is brought. Campbell et ol v. Claudius^ 1 Peters' C. C. R. 4S4. 

62. Where money had been paid by an order of the District Court, under an er« 
roneous construction of an act of Congress, before a final order of the Circuit Court, 
in which the suit for the same was pending, the Circuit Court granted a rule on the 
person who had received the money to return it. The Ariadne, 1 Peters^ C. C. R. 
455. 

63. At an early period after the organization of the Federal Courts, the rules of 
practice, in force in the State Courts, which were similar to the English practice, 
were adopted by the judges of the circuit. A subsequent change in the practice of 
the State Courts, will not authorize a departure from the rules so adopted in the Cir- 
cuit Court. 1 Peters' C. C. R. 1. 

64. If evidence has been given on the trial, that the value of the land m dispute 
exeeeds five hundred dollars, although the jury in their verdict did not find that fact, 
the Court will not grant a new trial ; evidence after verdict, by witnesses on affida- 
vit, would be sufficient to fix the jurisdiction of the Circuit Court. Den v. Wright 
et al. I Peters' C. C. R. 65. 
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65. The Circuit Courts are not inferior in the technical sense of the books, hut 
are so only as subordinate to the Supreme Court. But their jurisdiction is special 
nnd limited. Livingston y. Van Ingen, 1 Fainny 45. 

66. If jurisdiction of cases arising under the laws of the United States" be not 
-conferred on the Circuit Courts by an act of Congress, they cannot take cognizance 
of them. Id. 

67. The Circuit Courts have jurisdiction of matters arising under the bankrupt 
law, as they have of any other subject, where the constitution and laws of the Unit- 
ed States give them jurisdiction. Lucas v. Morris^ 1 Paine^ 396. 

68. The Circuit Courts are not de{)rived of their jurisdiction when it arises from 
the citizenship or alienage of parties^ by the joining of a mere nominal party, who 
^oes not possess the requisite character. Ward v. JlrredondOf 1 Patne, 410. 

69. But where, in equity, a decree against such party is essential to the relief 
sought, he is not a mere nominal party. Id. 

70. In an action of covenant, upon an agreement under seal, containing a pen- 
"alty amounting to less than five hundred dollars, the Circuit Court has jurisdiction, 
the action being for damages exceeding five hundred dollars, as laid in the declara- 
tion. Martin v. Taylor, 1 Wash. C. C. R. 1. 

71. A suit on a policy of insurance is properly brought, if instituted in the name 
of the owner of the property intended to be insured ; and if the assured is a citizen 
of another State, the Circuit Court has jurisdiction ; although the agent, whose 
name only appears in the policy, is a citizen of the State of Pennsylvania. Ruan 
V. Gardner, 1 Wash. C. C. R. 145. 

72. The lessor of the plaintiff, a resident in New-York, as a member of the 
Population Company, was entitled to 165, out of 2500 shares of a large body of 
lands in Pennsylvania ; the legal title to which was originally in three trustees, who, 
before the institution of the suit, conveyed the land^ the object of the suit, to him, 
with other tracts, by lease, for six years ; subject to an annual rent, and to a cove- 

' nant by the lessor, to bring suits to recover the land, and at the end of the terno, to 
deliver it up to the trustees. Held, that the title of the lessor of the plaintiff, was 
sufficient to give the Circuit Court jurisdiction of the case. Brovme v. Brotvne, 1 
Wash. C. C. R. 429. 

73. The lessor of the plaintiff had an equitable estate in the land, before the 
conveyance by the trustees ; and the Court could have compelled them to convey 
the legal estate to him, in which case he could have maintained a suit in the Circuit 
Court. The conveyance of the trustees, having been voluntary, does not impair 
the jurisdiction. Id. 

74. A tenant in common, who is a citizen of another State, may sue in the Cir- 
cuit Court for his portion, although his co-tenants, who are citizens of the State 
where the lands are, cannot maintain such a trial. Id. 

75. If the plaintiff has a right to claim the jurisdiction of the Circuit Court un- 
der the law, a deed which is not intended to give, and which does not give jurisdic- 
tion to the Court, cannot be said to be given in fraud of the law, merely because 
it changes the nature of the suit, which the plaintiff has a right to maintain in the 
Courts of the United States. Browne v. Arbunkle, 1 Wash. C. C. R. 482. 

76. The agreement of a State Court to consider a petition for the removal of a 
cause to the Circuit Court as filed of a terra preceding that at which it was actually 
filed, will not give the Circuit Court jurisdiction of the cause. Gibson v. Johnson* 
1 Peters' C. C. R. 44. 

77. A citizen of the District of Columbia is not entitled to sue in the Circuit 
Courts of the United States. WestcoWs Lessee v. The Inhabitants, ^c, 1 Peters^ 
C. C. R. 45. 

78. If a cause be removed from a State Court by the defendant, and the plain- 
tiff declares in the Circuit Court of the United States for more than 500 dollars, 
the plaintiff cannot by a release of part of his debt, so as to reduce it below 500 
dollars, take away the juris4iction of the Circuit Court. Wright v. WeUs^ 1 Peter^ 
C, C, R. 220. 
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District Courts. 

79. The District Court of the district where the seizure was made, and not whpfc 
the offence was committed, has jurisdiction of proceedings in rem, for an alleged 
Forfeiture. The Merino et al. 9 Wheat. 391. 402. 

80. If the seizure is made on the high seas, or within the territory of a foreign 
power, the jurisdiction is conferred on the Court of the district where the property 
is 'carried and proceeded against. Id. 402. 

81. A naunrcLpal seizure, within the territory qf a foreign' power, does not oust 
{he jurisdicftion of the District Court into whose district the property is brought for 
adjudication. Id. 402, 403. 

82. The lien for duties, under the impost laws, cannot, in any case, be enforced' 
by a libel of information in the Admiralty ; the revenue jurisdiction of the District 
Courts, proceeding in rem, only extending to cases of seizures for forfeitures under 
laws of impost, navigation, or trade of the United States. United States v« 350 
Chests of Tea, 12 iVheat. 486. 

83. But a suit at common law may be instituted in the District or Circuit Courts,, 
in the name of the United States, founded upon their legal right to recover the pos- 
session of goods upon which they have a lien for duties, or to recover damages for 
^ke illegal taking or detaining the same. Id. 

84. An injunction, issued by order of the District Judge, expires at the next term 
ot the Court, unless continued by the Court ; but the denial of several successive 
•motions to dissolve this injunction may, under circumstances, be considered as 
equivalent to an order for renewing it. Parker v. Judges of the Circuit Court 
of Maryland, 12 Wheat. 564. 

85. A District Court of the United States, performing the appropriate duty of a 
District Court, is not sitting as a Circuit Court, because it possesses the powers of a 
Circuit Court also. Southwick et aL v. The Postmaster-General, 2 Peter s, 442.. 

86. The District Court, by virtue of its general admiralty jurisdiction, may de- 
liver property on bail, and render summary judgment on the bail-bond. The Alii* 
gator ^ 1 Gallis. 145. 

87- 1*he District Court has no authority, after an appeal, to bail or sell the 
property. The Grntius, 1 Gallis. 503. 

88# The Admiralty has jurisdiction over all maritime contracts, wheresoever the 
same may be made or executed, and whatever may be the form of the stipulations. 
The Admiralty has also jurisdiction over all torts and injuries committed upon the 
high seas, and in ports or harbours within the ebb and flow of the tide. The like 
causes are within the jurisdiction of the District Courts of the United States, by 
virtue of the delegation of authority ''in all civil causes of Admiralty and maritime 
jurisdiction." De Lovio v. Boit et al. 2 Gallis. 398. 

89- A policy of insurance is a maritime contract, and as such is within the juris- 
diction of the District Courts of the United States, acting as Courts of Admi- 
ralty. Id. 

90. The District Court, as a Court of Admiralty and maritime jurisdiction, may 
entertain suits for all torts, damages, and unlawful seizures at sea : and as a Court 
of revenue, it may enter suits for the trial of property seized for violation of muni- 
cipal laws; and, ^s incident to this jurisdiction, may compel a re-delivery of the 
property, and award damages for any loss of or injury to it. It may compel a 
seizor to proceed to adjudication, in the same manner as it does a captor. After 
process served in proceedings in rem, the thing is deemed in the custody of the 
Court, though in the actual possession of the collector, under the act of 1799* 
Burke v. Trevitt, 1 Mason, 96. 

91. When a seizure is made within the limits of a judicial district, the District 
Cotirt of that district has exclusive original cognizance thereof. And if brought 
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into another district, the Court will remit the property to the proper district. Bot 
the cognizance of seizures on the high seas belongs to any District Court into which 
the property is brought. The Ahby^ 1 Masofij 360. 

92. An appeal from a decree of the District Court must be taken in open Courts 
before the adjournment sine die^ unless a different period be prescribed by the 
Court* I^orion v. Richj 3 Mason^ 4^43. 

93. In suits for assaults and batteries on the high seas, no appeal can be sostained 
from a decree of the District Court, unless there be an od dammtm laid in tiie libel 
exceeding Jiftif dollars. Jenks v. Lewis ^ 3 Mason^ 503. 

94. The District Courts, as Courts of Admiralty bavins jurisdiction of sehsores, 
have also jurisdiction of the question, who are entitled to Uie proceeds as informers, 
or otherwise. Robinson v. Hookf 4 Mason, 139* 

95. The principal iurisdiction of the seizure being exclusive^ the qnesdon, who 
is informer, is, it should seem, exclusive :also. Id. 

96. But where the fact, that the party is informer, is not in controversy, a Court 
of Common Law or Equity may sustain a suit for an account and distribution of 
the informer's share. Id. 

97. The jurisdiction of the District Courts derived from that clause in the judi- 
ctary act declaring that they shall have '' exclusive original cognizance of all civil 
causes of Admiralty and maritime jurisdiction," &c. does not extend to cases of 
libel for seizures made in another district from that where the proceedings are insti* 
tuted. But the District Court of the district where the seizure is made has exclusive 
jurisdiction. The Mg Litth Ann, 1 Paine, 40. 

98. The District Courts possessing all the powers of Courts of Admiralty, whe* 
ther considered as instance or prize Courts, have jurisdiction of all cases of marine 
trespass or tort. The Amiable Nancy ^ 1 Paine, 111. 

99. The District Courts have not, like the Chancellor in England, exclusive ji»> 
risdiction over the entire execution of the bankrupt law. They cannot remove the 
assignees, nor compel them to account. Lucas v. Morris, 1> Paiiu, 396. 

100. The District Courts have a general Admiralty jurisdiction in suits by ma- 
terial men in rem. In cases of foreign ships, or ships of another state, the maritime 
law gives the lien. But in cases of domestic ships, no lien is implied ; bat if the 
local law gives a lien, it may be enforced in the District Court. The sMp Robert 
FuUon, 1 Paine, 620. 

101. When the District Courts and State Courts have a concurrent jurisdicttoD 
f ft rem, the right to maintain the jurisdiction attaches to that tribunal which first ex- 
ercises it, and takes possession of the thing. Id. 

102. The District Judges of the Courts of the United States have no authority 
(to issue writs of ne exeat. Gemon v. Boccaline, 2 Wash. C. C. R. 130. 

103. The Circuit and District Courts of the United States cannot, either in suits 
at common law or equity, send their process into another district ; except where 
specially authorized sq to do, by some act of Congress. Ex parte Graham^ 3 
Wash. C. C. R. 456. 

104. The District Court must be governed in its decisions by the maritime code 
we possessed previous to the revolution, as well as by the particular laws since es- 
tablished by our own government. The Cfdharine, 1 Adm. Deeis. 104. 

105. If a final decree of the District Court be not appealed from, no appeal lies 
upon any subsequent proceedings, upon the summary judgment rendered on a bond 
for the appraised value, or upon an Admiralty stipulation taken in the cause to en- 
force the decree. The proceedings in such cases, and the awarding of execution, 
are incidents exclusively belonging to the Court in possession of the principal 
cause. The brig HoUeu, 1 Mason, 431. 

106. Forgeries under the laws of the United States must be tried in the district 
where the crime is committed. United States v. Britton, 2 Mason, 464. 
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DEED. 

I. Description of the land granted, 

II. Alteratiom in a deed. * 
in. Construction and effect of covenants. 
IV. Registry of deeds. 

V. Other matters. 

DEED I. 

Description of the land granted^ 

1. A deed of land, bounding the land '^ beginning at astake and stones on the west 
bank of Penobscot river near a thorn-bush, marked on four sides, &c, &c, : thence 
to a stake and stones on the same bank of said river ; thence running on the western 
bank of said river to high-water mark to the first mentioned bounds," conveys the 
land only to the high-water mark on the bank of such river, and does not include the 
flats below. The owner takes the bank as it is, and may continue to be, by allu- 
vion or decrease by the flow of the river. Dunlap v. Stetson.^ 4 Mason, 349. 

2. The grant, by the proprietors of land, to a town, of all the proprietors' ways, 
called highways, conveys only such ways as are in existence at that time, and not 
such as the proprietors reserved a right to lay out, but never laid out. Borden v. 
Manchester f 4 Mctson, 112. 

3. Where in a deed the lands Sold are said to contain ^ about so many acres more 
or less," the words '^ more or less" are intended to cover a reasonable excess or de- 
ficit. If the difference between the real and the represented quantity be very great, 
it would be the duty of a Court of Equity to correct the mistake. Id. 

4. The proprietor of adjoining lands, who is also owner of the bed of the creek, 
may grant and convey the bed of the creek, separate from the lands which bound it. 
Lessee of Hartshorn v. Wright et al. 1 Peters^ C. C. R. 64. 

5. Where a committee of proprietors were authorized to lay out a highway ; and 
they laid it out by a proper description to a certain point, and directed that it should 
ran from thence '* as it may be found the most convenient way" to another point, 

. the highway is not legally laid out beyond the first point for want of certainty. 
Wh^n a highway is laid out, it must have a certainty of limits and direction. Hicks 
f. Fishy 4 Mason, 310. 

6. Where the quantity of a tract of land is given as well as the metes and bounds, 
the latter will control the location, although they contain less than the given quanti- 
ty, if they can be ascertained with certainty. Jackson v. Sprague, 1 Patne, 494. 

7. And this rule applies in all cases, whetlier the lands have been surveyed oi^ 
not. Id. 

8. As where land was granted to be run upon a given base, which had never been 
surveyed, biit could be ascertained from a known >point, and parallel lines were to 
be run from each extremity of the base, until a certain quantity was obtained, but a 
portion of the base had been cut off by a prior grant so as to narrow the extent be- 
tween the paralkl lines ; it was held that the lines could not be continued, in order 
to make np the deficiency out of the lands of the grantor, beyond the limits which 
they would have reached, to make up the quantity, if the base had remained undimi- 
nished. Id. 

9. Where the different parts of a description of the metes and bounds are fepug 
nant and contradictory to each other, such parts are to be rejected, and such retain* 
ed as win leave enough plainly and clearly to designate the land tntdi^ded to be con- 
veyed. Id. 

12 
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DEED II. 

Alterations in a deed. 

10* Whether erasures and alterations in a deed are material or not^ is a question 
of law to be decided by the Court. Sieele^s Lessee v. Spencer ^ 1 Peters^ 560. 

11. The construction of de^ds is the province of the Court, and the materiality of 
an alteration in a deed is a question of construction. Id. 561. 

12. A deed is not avoided by the seal's being torn off fraudulently or innocently 
by the obligor ^ but may be declared on as a subsisting deed. Cutis v. United States. 
1 GaUia. 69. 

13. An erasure in a deed, not shown to have been made before it was executed, 
18 sufficient to avoid it upon the plea ofnon est factum. The presumption in such a 
case is that the erasure was made ader the execution of the deed ; and the same 
presumption arises in reference to a settled account, in which an erasure or altera- 
tion has been made. Prevost v. Gratz ei al. 1 Peters^ C. C. R. 364. 

DEED III. 

Construction and effect of covenants. 

14. The doctrine of estoppel, or the principle of legal policy, which forbids a 
party from denying the title under which he has received a conveyance, does not 
apply as between vendor and vendee, especially where the latter has not received 
possession from the forrtier. BlighVs Lessee v. Rochestery 7 Wheat. 535. 547. 

15. Although the Church Wardens of a parish are not capable of holding lands^ 
and a deed to them and their successors in office, for ever, cannot operate by way of 
grant ; yet, where it contains a covenant of general warranty, binding the grantors 
and their heirs for ever, it may operate by way of estoppel^ to confirm to the church 
and its privies the perpetual and beneficial estate in the land. Mason v. Muncas- 
isTj 9 Wheat. 445. 455. 

16. A covenant by an executor that the premises sold, were in due form pfhw, 
extended upon and taken in execution to satisfy a debt due to the testator, aiid that 
all the forms relating to the setting off, &c. have been complied with, is a covenant 
for th6 regulairty of the proceedings only, and not for the validity of the title. 
I%ayer v. WendeU, 1 GaUis. 37. 

17. If the terms of a covenant by creditors, to indemnify the debtor against 
claims under them, are general, it will be construed a several covenant by each cre- 
ditor, and not a joint one by all. Hdlsey v. Whitney^ 4 Mason^ 206. , . 

IS. A deed for lands, out of the possession of the grantor at the time of the exe- 
cution of the deed, does not convey the lands ; and a covenant of seizin in the deed, 
is not broken, as to the lands which were then out of the possession of the grantor. 
Thomas v. P«rry, 1 Peters^ C. C. R. 49. 

19. In deeds where the seizin forms no part of the description of the lands 
granted, a 4:ovenant of seizin applies to the present seizin as well as to the 
title. Id. , 

20. The freehold estate which vests in a re-lessee, under deed of lease and re- 
lease, by enlargement, is an estate at common law, which did not require the aid of 
the statute of uses to execute the possession to the use. Hurst v. M^J^Teil^ 1 Wash. 
C. C. R. 70. 

21. The mere calling a deed of trust, mentioned in the recital of other deeds, a 
deed of trust, does not render it so. Id. 

22. A deed to A, in consideration of a sum of nK)ncy paid, or secured to be paid, 
in the usual form of a deed of bargain and sale, is to be considered as a conveyance 
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executed ; notwithstanding a covenant by the grantor ^' to make a patent,^ which 
can only mean, to obtain one, and deliver it to the grantee. Willis v. Bfuheff 3 
fFash. G. C. R. 369. 

23. A conveyance *^ to J. M. and his generation, to endure as long as the waters 
of the Delaware should run," passes no more than a life estate. Fo$ier v. Jaice^ 
3 Wash. C. C. R. 498. 

DEED IV. 

Registry of deeds • 

I 24. A deed, acknowledged before a judge of the Supreme Court, and recorded 
Id one county, may not require to be recorded in every county in which the lands 
coDveyed by it, were supposed to be situated. Lessee of Delancey v. J)l'Keen, 1 
Wash. C. C. R. 254. 

25. The title under a sherifPs deed, although the deed was not recorded until 
after ejectment brought, is good, because, although such deeds do not convey a 
title until recorded, yet the title relates back to the time when the deed was made. 

j IVaUaee v. Lawrence^ 1 Wash. C. C. R. 503. 

DEED V. 

Other matters. 

26. In an action on the case for waste, committed by the defendant while tenant 
of the plaintiff, to his reversionary interest, by pulling down and removing from the 
demised premises a dwelling-house erected thereon, and attached to the freehold, the 
qaestion was raised, what fixtures erected by the tenant during his terra are re- 

Bioveable by him. 

The general rule of the common law certainly is, that whatever is once annexed 
to the freehold becomes part of it, and cannot afterwards be removed, except by him 
who is entitled to the inheritance. The rule, however, never was inflexible and 
without exceptions. It was construed most strictly between executor and heir in 
favour of the latter ; more liberally between tenant for life or in tail and remainder 
man or reversioner, in favour of the former : and with much greater latitude be- 
tween landlord and tenant, in favour of the tenant. But an exception of a much 
hroader cast is of fixtures, erected for the i>ur poses of trade. Upon principles of 
public policy, and to encourage trade and manufactures, fixtures which were erected 
to carry on such business were allowed to be removed by the tenant during his term, 
and were deemed personalty for many other purposes. Van Ness v. Pacard, 2 

Peters, 137. * 

27. The question whether fixtures erected for the purposes of trade are or are 
not removable by the tenant, does not depend upon the form or size of the building ; 
whether it has a brick foundation or not ; or is one or two stories high ; or has a 
brick or other chimney. The sole question is, whether it is designed for the pur- 
poses of trade or not. Id. 

28. If the house were built principally for a dwelling-house for the family, inde- 
pendently of carrying on trade, then it would doubtless be deemed a fixture falling 
under the general rule, and irremovable. But if the residence of the family were 
Merely an accessary for the more beneficial exercise of the trade, and witli a view 
to superior accommodation in this particular, then it is within the exception. Id. 

29. Every demise between landlord and tenant in respect to matters in which the 
parties are silent, may be fairly open to explanation by the general usage and cus- 
tom of t]be country, or of the district where the land lies. Every person, under 
such circumstances, is supposed to be conusant of this custom, and to contract with 
a tacit reference to it. Id. 
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S0» The presumption is in favour of the validity of every grant issued in the 
forms prescribed by law ; and it is incumbent on him who controverts it to support 
his objections. The whole burthen of proof lies on him. But if his objections de- 
pend on lactSy those facts must be submitted to a jury. If opposing testimony be 
produced^ that testimony abo must be laid before the jury ; and the Court may 
declare the law upon the fact, but cannot declare it on the testimony. PM^nam v. 
Jenks ei oL 2 Peters^ 217- 

31. In the nature of things, no reason can be assigned why the grant of the land 
in controversy should not be good for land which it might lawfully pass ; and void 
as to that part of the tract for the granting of which the office had not been open. 
It is every day's practice to make grants for lands which have in part been granted 
to otheks* It has never been suggested that the whole grant is void, because a, part 
of the land was not grantable. M. 

32. A title to lands, under grants to private* individuals, made by Indian tribes or 
nations northwest of the river Ohio, in 1773 and 1775, cannot be recognised in the 
Courts of the United States. Johnson v. M^Intoshj 8 IVlieai. 543. 

33. The parties to a deed are estopped to deny the consideration stated in it. 
But it seems another auxiliary consideration may be proved. PowtU v. Monson and 
Brimfield Manufac. Co, 3 Mason^ 347. 

34. A delivery of a deed may be inferred from circumstances, and^ need not be 
proved by positive testimony. Gardner v. ColUnSj 3 Mason^ 398. 

35. A purchaser has not by law constructive notice of all matters of record, but 
only of such as the title deeds of the estate refer to, or put him upon inquiry for. 
Dexter v. Harris^ 2 Mason^ 531. 

36. A release to a purchaser at a marshal's sale by the judgment debtor, who 
holds the estate under two titles, one by mortgage and the other by a distinct con- 
veyance, conveys both titles to the purchaser. Id. 

37* A deed for land, made under a power of attorney acknowledged before a 
mayor or other chief magistrate of a city, instead of being proved before him by 
the witnesses, and certified by him under the public seal, is evidence under the com* 
mon law of Pennsylvania, notwithstanding the act of 1705. MilUgan v. Dixon ei 
al. 1 Peters^ C. C. R. 433. 

38. A warrant for land is, according to long and uniform practice, dated on the 
day the application is made for the land, although it is retained in the office until the 
purchase money is paid ; when, and not before, it issues to the party. Lessee of 
Brown v. Galloway j 1 Peters^ C. C. R. 291. 

39. The date of the warrant, and not that of the payment of the purchase money, 
b the period from which the two years, allowed for the settlement of lands in the 
new purchase, are to run. Id. 

40. The courses and distances laid down in a survey, especially if it he ancient, 
are never in practice considered conclusive, but are liable to be materially changed 
by oral proof, or by other evidence tending to prove that the documentary lines 
are not there actually run. Cann et al. v. Penn ei ah 1 Peters^ C. C. R. 496. 

41. Reputed boundaries are often proved by the testimony of aged witnesses, and 
the hear-say evidence of such witnesses has been admitted to establish the real lines, 
in opposition to the caUs of an ancient patent. Id, 

42. It has always been customary in Pennsylvania, to include in surveys made 
under grants from the proprietors, a greater quantity of land than the warrant spe- 
cified, and to pay for the excess at the same rate as the original quantity was paid 
for. This custom did not extend to grants of lands within the proprietary ma- 
nors. Id, 

43. A mark with ink acknowledged by the maker of a deed to be his sealy is suf- 
ficient to create a specialty, though no wax, wafer, or other similar substance be 
used. United States v. Ebenezer Coffiuy Bee, 140. 
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DESCENT. 

1. Construclioii of the statute of descents of Rhode Island of 1822. Qardner 
V. Celiins etdl.2 Peter Sy 58. 

2. The phrase ^* of the blood," in the statute, includes the half blood.. This m 
tjbe natural meaning of the word ^^ blood," standing alone, and unexplained bj any 
context* A half brother or sister is of the blood of the intestate ; for each of them 
has some of the blood of a common parent in his or her yeins. A person is with 
the strictest propriety of langauge affirmed to be of the blood of another, who has 
any, however small a portion, of the same blood, derived from a common ancestor. 
Iq the common law, the word '^ blood" is used in the same sense. Whenever it is 
intended to express any qualification, the word whole or half blood is generally used 
to designate it, or the qualification is implied from the context, or known principles. 
of law.. Id* 

3. A descent from a parent to a child cannot be construed to mean a descent 
through and not from a parent. Id, 

4. It is true tiiat in a sense an estate may be said to come by descent from a re- 
mote ancestor to a person upon whom it has devolved, through many intermediate 
descents. But this, if not loose language, is not that sense which is ordinarily an- 
nexed to the terms. When an estate is said to have descended from A to 6, the 
natural and obvious meaning of the words is, that it is an immediate descent from 
A to B. Id. 



DEVISE. 

1. J. B« devisee all his real estate to the testator's son, J. B., jun., and his heira 
lawfully begotten ; and in cane cf bis death without such issuty he orders A. T., bi» 
executors and. administrators, to sell the real estate toithin two years after the son's 
death ; and he bequeaths the proceeds thereof to his brothers and sisters, \}y name, 
and (heir heirs for ever^ or suck of (hem as shall be living at the death of the son, to be 
diiMM between them in equal proportions ^ share and share aUke. All the brothers 
and sisters die, leaving issue. Then A. Y. dies, and afterwards J. B., jun*, the 
son, dies without issne. Heirs is a word of limitation'; and none of the testator's 
brothers and sisters being alive at the death of J. B;, the devise to them failed to 
take effect. Daly y. James^ 8 Wheat. 495. 531. 

2* Qtiti&re, Whether a sale by the executors, &c. under such circumstances, is 
tp be considered as valid in a Court of law ? Id. 535. 

3. However this may be, a sale, thus made, after the lapse of two years from the 
death of J. B., jun*, is without authority, and conveys no title. Id. 535. 

4* QcicBre, Under what circumstances a Court of Equity might relieve, in case 
the trustee should, refuse to exercise the power within the prescribed period, or 
should exercise the same after that period 1 Id. 536. 

6. R. B. being seized of lands in Maryland, made three instruments of writing, 
each purporting to be bis will. The first, dated in 1789, gave his whole estate to 
}^\ nephew, J. T. M., after certain pecuniary legacies to his other nephews and 
nieces. In the second will, dated in ISOOj the testator gave his whole real estmste 
ta J. T. Af ., during his life ; and after his death, to his eldest son, A. in tail, on 
OQQdilipii of his changing his name to A. Barnes, with remainder to the heirs of 
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his nephew, J. T. M., lawfully begotten, for ever, on their changing their snmames 
to Barnes. The third will, which was executed after the others, and probably in 1808, 
after some small bequests, proceeded thus : '* I give the whole of my property, 
after complying with that I have mentioned, to the male heirs of my nephew, J. T. 
M., lawfuUy begotten, for ever j agreeably to the law of England, which was the law 
of our State before the revolution, that is, the oldest male heir to take all, on the 
following terms : that ike name of the one thai may have the right, at the*age of 
twenty-one, with his consent, be changed to A. Barnes, by an act of public author- 
ity of the State, without any name added, together with his taking an oath, before 
he has possession, before a magistrate of St. Marys county, and have it recorded 
in the office of the Clerk of the county, that he will not make any change, during 
his life, in this my will, relative to my real property. And on his refusing to com- 
ply with th^ abovementioned terms, to the next male heir, on the abovementioned 
terms ; and so on, to all the male heirs of my nephew, J. T. M., as may be, on 
the same terms ; and all of them refusing to comply, in a reasonable time after 
they have arrived at the age of twenty-one, say, not exceeding twelve months, if 
in that time it can be done, so that no act of intention to defeat my will shall be al- 
lowed of; and on their refusing to comply with the terms abovementioned, if any 
such person may be, then to the son of my late nephew, J. T. M., named A. T. M., 
on the abovementioned terms ; and on His refusal, to bis brother, J. T. M. ; and 
on his refusing to comply with the abovementioned terms, to the heirs male of my 
nephew, A. B. T. M., lawfully begotten, on the abovementioned terms ; and on 
their refusal, to the male heirs of my niece, Mrs. C, lawfully begotten, on their 
complying with the abovementioned terms ; and on their refusal, to the daughter of 
mv nephew, J. T. M., named Mary, so on to any daughter he may have or has.'' 
The testator then appoints J. T. M. his sole executor, with a salary of 1600 dol- 
lars per annum, for his life, and adds, '< and my will is that he shall keep the whole 
of my property in his possession, during his life." He then empowers the executor 
to manage the estate at bis discretion, to employ agents, and to pay them such salap 
ries as he shall think proper ; to repair the houses and build others, as he may 
think necessary ; to reside at his plantations, and to use their produce for his sup- 
port ; and adds, <^ after which to be the property of the person that may have a 
fight to it, as abovementioned." Held, that the conditions annexed to the estate, 
devised to the oldest male heir of J. T. M., were subsequent w[kd not precedent, and 
that, consequently, the contingency on which the devise was to take effect, was 
not too remote, the estate vesting on the death of J. T. M. ; to be devested, on the 
non-performance of the condition. Taylor v. Mason, 9 Wheat. 325. 

6. Qttcere, Whether J. T. M. took an estate tail ? Id. 353. 

7. Qumre, Whether the last will revoked those which preceded it? Id. 353. 

8. J. P., by his last will, after certain pecuniary legacies, devised as follows : 
*^ Itein, I give and bequeath unto my loving wife M., all the rest of my lands and 
tenements whatsoever, whereof I shall die seized in possession, reversion, or remain- 
der, provided she has no lawful issue. Item, I give and bequeath unto M., my be- 
loved wife, whom I likewise constitute, make, and ordain, my sole executrix of this 
my last will and testament, all and singular my lands, messuages, and testameniSf 
by her freely to be possessed and enjoyed,** &c. '* and I make my loving friend, H. J., 
executor of this my will, to take care and see the same performed, according to my 
true intent and meaning," &c. The testator died seized without issue, and, after 
the death of the testator, his wife M. married one G. W., by whom she had lawful 
issue. Held, that she took an estate for life only under the will of her husband, J. 
P. Wright V. Denn, 10 Wheat. 204, 225. 

9. Where there are no words of limitation to a devise, the general rule of law is, 
that the devisee takes an estate for life only, unless, from the language there used, 
or from other parts of the will, there is a plain intention to give a larger estate. Id. 
227, 228. 

10. Where words are used by a testator, which are insensible in the place where 
they occur, or their ordinary meaning is deserted, and no other is furnished by the 

M, they must be entirely disregarded. Id. 239. 
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11. An iniroduclory clause, showing an intention to dispose of the whole of th*- 
testator's estate, will not attach itself to a suhseqoent devising clause, so as to en* 
huge the latter to a fee. Id. 228. 

12. The word *' tenements'' does not carry a fee independeni of other chcum- 
stances. M238. 

13. Devise of the testator's estate, " one fourth part to be given to the families 
of 6. HoUoway, W. B. Blackburn, and A. Bartlett, to those of their children that 
my wife shall think proper, but in a greater proportion to F. P. Hollows^ than to 
any other of G. Holloway's children ; to E. Bartlett in a greater proportion than 
any of A. Bartlett's children. The balance to be given to thefamAUs o/G« and J. 
T. Griffin's children, in equal proportion.". HM^ that the children of C. and J. 
T. Griffin took 'ptr stirpeSj and not per copt/o, and that the property devised to» 
them WHS to be divided into two equal parts, one moiety to be assigned ui each 
family. Walker v. Qriffin's Mrs, 11 Wh$aU 375. 

14. £• being seized of lands in the State of New-York, devised the same, by his 
last will and testament, to his son Joseph, in fee, and other lands to his son Med- 
cef, in fee, and added ; ^^ It is my will, and I do order and appoint, that if either of 
my said sons $houid depart this life vnihout lawful iestiej hie share or part shall ga 
to the survivor ; and in case of both of their deaths, without lawful issue, then I give 
all the property to my brother, John E. and my sister, Hannah J., and their heirs.'* 
Joseph, one of the sons, died without lawful issue, in 1812, leaving his brother 
Medcef surviving, who afterwards died without issue : Held^ that Joseph took an 
estate in fee, defeasible in the event of his dying without issue in the life-time of his 
brother ; that the limitation over was good as an executory devise ; and on the 
death of Joseph, vested in his surviving brother Medcef. Jackson y. Chew, 12 
Wheai. 153. 

15. This Court adopts the local law of real property, as ascertained by the deci- 
sions of the State Courts, whether those decisions are grounded on the construction 
of the statutes of the State, or form a part of the unwritten law of the State. Id. 
162. 

16. The Court, therefore, considered it unnecessary to examine the question 
arising upon the above devise, as a question of general law : or to review, and at- 
tempt to reconcile the cases in the English Couvts upon similar clauses in wills, the 
construction of this clause having been long settled by a uniform series of adjudica- 
tions in New-Tork, and having become a fixed rule of property in that State. Id. 
161, 162. 

17. A devise in the following words : ^' I give and devise to my beloved son, E. 
W. G., two third parts of that my Ferry Farm, so called," &c. <^ to him, the said 
E. W. G., and to his heirs and assigns for ever, he, my said son £. W. G., paying 
all my just debts out of said estate. And I do hereby order, and it is my will, that 
my son £. W. G., shall pay all my just debts out of the estate herein given to him 
as aforesaid," creates a charge upon the estate in the hands of the devisee. Pol" 
ierv. Gardner, 12 Wheat. 498. 601. 

18. A bona fide purchaser, who pays the purchase money to a person authorized 
to sell, is not bound to look to its application, whether in the caae of lands charged 
in the hands of an heir or devisee with the payment of debts, or lands devised to a 
trustee for the payment of debts. Id, 502. 

19. But if the money be misapplied by the devisee or trustee, with the co-opera- 
tion of the purchaser, he remains liable to the creditors for the sum so misapplied. 
Id. 502. 

20* An absolute bequest of certain slaves to F. H. is qualified by a subsequent 
Umitation oyer, that if either of the testator's grand-children, P. H., or J. D. A., 
should die without a lawful heir of their bodies, that the other should heir his estate, 
which converted the previous estate into an estate tail ; and there being no words 
in the will which restrained the dying without issue to the time of the death of the 
legatee, the limitation over was held to be a contingency too remote. fVilliamson 
V. Daniel, 12 PKheal. 568. 
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th6 purpose of the power, the execution is good, and the excess is void. H^bmer 
and Wife v. HotoeWand Wife, 3 Wash. C. C. R. 12. 

39. AHieTf if the boundaries between the excess and the execution are not dis- 
tinguishable* Id. 

40. A devise to A, and if he die without heir or issue, the estate to go to B, his 
brother ; gives an estate tail to A bjr implication. WiUu v. BwheTf 8 Wa$h* 
%)• C R« 369. 

41. Certain expressions in a will, showing an intention to dispose of his whole 
estate, may oflen enlarge an estate, which would otherwise be for life only, into a 
fee. But if real estate be given, expresslj for life, or in tail, either expressly, or by 
a clear implication ; there are no instances where such estates have been ^uiverted 
into a fee simple^ by words of doubtful import, used in either. Id. 

42. Issue deviiovii vei nan. 

The proceedings of the Orphans* Court, upon the offer of a will for probate as to 
personal property, and the decree of the Prerogative Court refusing the probate, iis 
hot evidence upon this issue ; and if the one party read part of a deposition, to ishow 
that a witness had contradicted himself, the other side may read the whole, to 
prove his consistency. Hanriian v. Hotcran, 8 Wmh* C. C. K. 680. 

43. It is not necessary for the devisee to prove, that the will was read to the tes- 
tator in the presence of the witnesses. In general this is to be presumed. Id. 

44. A man may be capable of disposing by will, and yet incapable to make a 
contract, or manage his estate. The question is as to competency when the will 
was made, though evidence of acts and sayings before is always admitted. Id. 

45. Where an issue of ^^deviscmi vel non*^ is directed out of Chancery in Eng- 
land, the practice is, for the Judge who tried the cause to return, with the verdict, 
his notes ; and if the Chancellor is dissatisfied, on the ground of the admission of 
improper evidence, or the rejection of what was proper, or for other reasons, he will 
direct a new trial ; but no exception can be taken at Atst JPnt<«, tathe opinion of 
the Judge who tried the cause. In the Circuit Courts of the United States, if the 
Court is siipposed to have erred in any of those particulars, the proper mode is to 
move the Court, sitting in equity, for a new trial. Id. 
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1. A bill in equity lies for dower. A deed of land executed by husband and 
wife, but containing no words of grant by the wife, does not convey her estate in 
the land, nor her dower. Powell v. Monsan and BrimJUld Manufac, Co. 3 Ma- 
son, 347* 

3. Dower is to be according to an increase of value not arising from the im- 
provements of the purchaser, but from the general growth of the country, or other 
general causes. Id. 

S. A release of dower, executed by the wife aJoney long after the conveyance of 
the land by her husband, and for a new consideration, is not, in Massachusetts y an 
extinguishment of the dower. Sembk, that an implied or express assent of the hus- 
band to the release, without joining in the deed, is not sufficient to give the release 
effect. Id. ' 

4. The main mill-wheel and gearing of a factory, attached to ihe factory and ne- 
cessary for its operatioui are fixtures and real estate, to which the right of dower 
attaches. Id. 
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5. Dower ll assignable of real estate, mortgaged by the husband after the 
marriage, without the wife's joining in the deed ^ and subsequently aliened by bini, 
but in the meantime improvements ma(!K! thereon by him, according to the value ^t 
tlie time of alienation, including the improvements. A mortgage is not an alien- 
ation so as tp preclude dower from attaching to such improvements. Id* 
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1. Possession of land by a party, claiming it as his own in fee, is prima facie 
evidence of his ownership and seisin of the inheritance. Ricard v. fVilliams, 7 

Wheat. 59. 105. 

2. But possession alone, unexplained by collateral circumstances, which sho^ 
quality and extent of the interest claimed, evidences no more than the mere fact of 
present occupation by right. Id. 105. 

3. But if the party l^ in under tithj and by mistake of law supposes himself 
possessed of a less estate than really belongs to him, the law will remit him to hit 
full right and title. Id. 106. 

4. It is a general rule that a disseisor cannot qualify his own wrong, but must be 
considered as a disseisor in fee. Id. 107* 

5. But this rule is introduced only for the benefit of the disseisee, for the suke of 
electing his remedy. Id. 

6. And it must also appear that the party found in possession entered without 
right ; for if his entry were congeable, or his possession lawful, his entry and 
possession will be considered as limited by his right. Id. 

7* An action for mesne profits may be maintained by the landlord in fact, who it 
in possession of the land by means of his tenants, and by his acts, commands, or 
co-operation, aids in withholding the possession from the plaintiff* Chirac v. Rei- 
nickery 11 Wheat. 280. 297. 

8. One tenant in common may disseise another, and if a person enter into pot- 
session, claiming title to the entirety under a deed, and the title turns out to be de- 
fective as to a moiety, it is a disseisin of the parties entitled to that moiety. Pret' 
cott V. AVi>er«, 4 Magonf 326. 

9. Where a person enters into possession under a recorded deed claiming title to 
the entirety, and exercises acts of ownership, it is a disseisin of all persons who 
claim title to the same land to the extent of the boundaries in the deed. Id. 

10. Where the commonwealth is seized under an inquest of office of lands, the 
seisin must be deemed to continue, until the title is lawfully parted with ; for ibo 
commonwealth cannot be disseised. A resolve of the legislature, releasing such 
tide to another, may be construed as a grant if necessary to give it effect. Stokta 
V. Dawes, 4 Maaouy 268. 

11. Whenth^ term of the plaintiff in ejectment expires before the trial, although 
possession of the property cannot be recovered, yet he may proceed for damages, 
for the trespass, and for the mesne profits. Leasee of Brovm v. GaUawayf I Ps- 
/<T»'C. C:R.291. 

12. In an action for mesne profits^ the confession of entry by the defendant in 
the ejectment, is sufficient evidence to enable the plaintiff to recover damages, and 
mesne profits ; eUiter^ when the judgment in the ejectment was obtained by de- 
fault, ^r ^ 

13. Xb a scire facias to revive a judgment in ejectment for the term and da- 
mages, the defendant cannot plead a conveyance of the premises by the lessor of the 
plaintiff, subsequent to the judgment. Lessee of Penn v. Klyne eial.lP eler^ C 
C. R« 446. 
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14. After a conveyance to a Chird person of the land which has been recovered 
in an ejectment^ a Bcire facias and a habert facias must issue in the name of the 
plainti^ in the (H-iginal judgment. Id. ^ 

15. Where the lessor of the plaintiff dies after judgment in ejectment, the exe- 
cution may issue in the name of the lessee without the necessity of a scire Jactas. 
Id. . 

16. A warrant, survey, and payment of the purchase money, are sufficient to give 
a legal title of entry in ejectment. Lessee of Willink v. Miles j 1 Peters^ C. C. R. 
429. • 

17. The plaintiff in an action of ejectment may recover mesne profits, on giving 
notice to the defendant that he means to proceed for them. Lessee of Battin v« 
Bigelow, 1 Peters^ C. C. R. 452. 

IS. It is not necessary to produce the deed poll, from the person in whose name 
the application was made for a tract of land, in order to support the title of the 
plaintiff in an ejectment for the land ; the plaintiff having obtained the warrant and 
paid the purchase money. Lessee of Willink v. Miles^ 1 Peters^ C. C. R. 429. 

19. In ejectment; possession accompanied with a claim of ownership in fee, is 
prima facie evidence of such an estate. In such a case it is not the possession 
alone, but that it is accompanied with the claim of the fee which gives this effect, 
by construction of law to the acts of the party. Jackson v. Porter y 1 Paine^ 457. 

20. But such effect is liuoited to the claim actually made, and a claim of a dif- 
ferent kind cannot afterwards he set up for the purpose of aiding the first. Id. 

21. As where one claimed title by an Indian deed, confirmed by an agent of the 
British government, who could not lawfully have confirmed it ; it was held that lio 
other kind of confirmation, and no other deed could be set up to help the posses- 
sion ; and that any presumption of the existence of a deed was to be confined to 
such an one as was originally asserted. Id. 

22. The seisin of lands belonging to the Indian tribes is in the sovereign, and 
the Indians are mere occupants. A purchaser from them can acquire only the In- 
dian title, and they may resume it, and make a different disposition of it. Id. 

23. Where proclamation had been made by the Governor of the colony of New- 
Tork, under orders from the King, that no purchases of lands should be made of 
the Indians, it was held, that a purchaser could not acquire even the Indian title of 
occupancy. Id. 

24. An occupant under an Indian grant, the Indians having afterwards resumed 
the title, and granted it to the crown, was held to be a tenant at will of the King, 
whose occupancy no length of time could ripen into a title by adverse possession. 

25. The circumstance that one took possession of unoccupied land^ as contrac- 
tor, to transport for the government to and from a fort on the frontiers, nnd that his 
claim comprehended the fort itself, as well 'as the land around it, and that his im- 
provements were necessary in the performance of his contract, considered evidence 
that he did not hold in hostility, but in subordination to the rights of the crown. Id. 

26. In an ejectment, the plaintiff must show, and it will be sufficient for him to 
show, a right of entry ; or, in other words, a right of possession. Hylton^s Lessee 
V. Broum^ 1 Wash. C. C. R. 204. 

27. If plaintiff proves twenty years possession, or the seizin of his ancestor, 
and a descent cast, it is a sufficient prima facie title ; and the defendant can only 
sncceed, by showing a better right in himself, or out of the plaintiff. Id. 

28. If the plaintiff shows a right of possession in himself, it is sufficient against 
every other person, but the proprietary, or one claiming under him. Id. 

29. In an ejectment, the plaintiff, who has shown title in himself, is not bound to 
8 ow the title to the same land, to be out of the proprietary. Id. 

30. If a defendant rely upon the original title of the proprietary, he must show 
it to be a subsisting title, cither in the proprietary, or in himself claiming under the 
proprietary. Id. 
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31. After a judgment in ejectment, and the plaintiff is put into possession, the 
Court will not in a summary manner restore the defendant to possession, although 
he pays the rent, for the non-payment of which the ejectment was brought. Lo 
see of Camae v. Ahoyrtj 1 Wash. C. C. R. 466. 

32. After the defendant in ejectment has appeared, and entered into the common 
rule, he may take a rule on the plaintiff for trial, or non pros ; although the decla- 
ration has not been changed, so as to make it against the real defendant. This is 
the ueglect of the plaintiff, and he cannot take advantage of it. Hurst ▼. £er, 1 
Wash. C. C. R. 189. 

33. After a survey has been once regularly made and returned, under the direc- 
tions of the warrantee, although not in conformity with the terms of the warrant ; 
the warrant is functus officio ; and cannot afterwards be revived, and a survey made 
under it. Harris v. Burchan et al. 1 Wash. C. C. R, 191. 

34. A right by settlement and improvement, if a survey of the land included In 
it shall be made, under a warrant, by the owner of the settlement and improvement^ 
will be merged in the higher title. But if the surveyor, without the knowledge of 
the warrantee, makes such use of the warrant, the rights of the warrantee are not 
thereby affected. Id. 

35. If the warrant for lands be uncertain, or if it be certain, and is laid in ano- 
ther place, and before the survey is made, no third person has acquired a title to 
the land on which the warrant is laid, every objection to a title so derived is done 
away. PhiUips v. WihoHy 1 Wash, C. C. R. 470. 

36. QutBrCy What would be the effect of a settlement upon the title to lands 
comprehended in another and adjoining survey, where the lines of the land claimed 
by the settlement had not been run out, so as to take part of the lands so adjoining 
the settlement ? Id. 

37* An ejectment cannot be maintained on a warrant, without a survey, or pur- 
chase money paid. Vankom v. Chesnutj 2 Wash, C. C. R. l60. 

3^. The plaintiff claimed tinder a warrant and survey in 1769 ; but produced no 
proof of the payment of the purchase money to the proprietors or to the state. 
Such a title is not sufficient to recover in ejectment, as it does not give a right of 
entry. MiUigan v. Dixon et al. 2 Wash. C. C. R. 258. 

39. The plaintiff can recover mesne profits, in the nature of damages, only from 
the time of the ouster laid in the declaration, having proved no title prior thereto. 
HyUon v. Braum, 2 Wash. C. C. R. 165. 

40. A survey made by order qf the board of property, merely to mark the 
boundary of land claimed by the person for whom it is made, and not in exe- 
cution of a warrant issued for the land, is not such a survey as will give title. 
Wells v. Wrightj 3 Wash. C. C. R. 250. 

41. When the defendant, in an ejectment, opposes to the plaintiff's title a supe- 
rior and outstanding title in a third, under whom he does not claim,Jt must be sub- 
sisting and available ; and on which the asserted owner might recover in eject- 
ment, if he were plaintiff. If such a title is barred by the statute of limitations, or 
by a descent cast, the defendant cannot avail himself of it, to protect his mere pos- 
session ; he being a perfect stranger to the title. Foster v. Jotce, 3 Wash. C. C. 
R. 498. 

42. Ejectnient for a tract of land purchased at sheriff's sale, under a venditioni 
exponas against the defendant. 

The plaintiff in ejectment must show a legal title to entry in general ; and unless 
under special circumstances, the defendant should be let in, to prove the title an 
equitable one. Cooper v. Galbratth^ 3 Wash. C. C. R. 546. 

43. No person can recover or defend himself against his own grant or covenant ; 
nor can any one controvert, against his own acts, though not by deed, a title which 
he has thus acknowledged. Id. 

44. In an ejectment by a second mortgagee^ against the mortgagor, the latter 
cannot set up the title of the first mortgagee. Id. 

45. In an ejectment by the purchaser at a sheriff's sale, against the defendant in 
the execution^ or those who may claim under him, the plaintiff need not show any 
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olfief title than the judgment; execution^ and the sheriffs deed ; and this title the 
defendant cannot controvert. Id. 

46. The refiirn of the marshal of the service of a declaration in ejectmenfy 
stating, that he had shown it to one defendant, and delivered a copy of it at the 
dwelling-ho«se of the other, in th$ presence of his ivife, is not safiicient ; as a copy 
should have been leA at the df^ellings of both defendants, apd the notice should 
have been read or explained by the marshal, and the return should have stated, that 
the defendants were tenants in possession, if all the defendant^ in ejectment in- 
habit the same house, and this appears by the marshal's return, it is puffident to 
deliver one copy. C(mpbeU*$ Lessee v. Harper^ 3 IFash. C. C. R. 356. 
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EVIDENCE L 

Attendance of witnesses. 

1. The deposition of a witness, who resides three hundred miles from Philadel- 
phia, taken de bene esse, cannot be read in evidence ; unless the witness was served 
with a subpcBna, and it appears, that from some sufficient reason he cannot attend. 
Lessee of Brown v. Galloway, 1 Peter t^ C. C R. 291. 

2. A witness whose deposition has been taken de bene esse, must be proved to have 
been served with a subpcena, and to be unable to come ; unless he is so old and gen- 
erally so infirm, that his attendance could not be expected ; the age of 65 is not 
of itself sufficient to entitle it to be read. Banerl v. Day^ 3 Wash. C. C. R. 243. 

EVIDENCE IL 

Incompetency of witnesses from interest. 

3. A person having an interest only in the question, and not in the event of the 
suit, is a competent witness. Evans v. Eaian^ 7 Wheat. 356. 421. 

4. In general, the liability of a witness to a like action, or his standing in the 
same predicament with the party sued, if the verdict cannot be given in evidence 
for or against him, is an interest in the question, and does not exclude him. Id. 
424, 

5. The affidavit of a party to the cause, offered to establish the loss of an origi- 
nal contract; in order to let in secondary evidence of its contents, is admissible. 
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If faig oWii affidavit eooU not bd received, the loss of a written edntmet, ibb contento 
of which are well known to others, or a copy of which can be proved^ would ameuiit 
to a conlplete loss of his rights, at least in a Court of Law. Taylot yh Uiggs^ 1 
Ptiersy 59e« 

6. It is a sound rule that no daan can be witnesid in his own cause ; but many 
collateral questions arise in the progress of a cause, to which the rule does not ap- 
pljr. Questidns which do not in?olve the matter in conttovecsy, but matter which is 
auxiliary to the trial, and which facilitates the preparation for it, often depend dn 
the oath of the parQr. An affidavit of the materiality of a withess foi* the purpose 
of obtaining a continuance, a commission to take his deposition, or an affidavit of 
his inability to attend, is usually made by the party, and received without objection. 
On naany incidental questions, which are addressed to the Courts and do not affect 
the issue t6 be tried by the jury, the affidavit of the party is receivedv Id. 596. 

7. The testimony which establishes the loss of a paper i6 addressed to the Court, 
and does not relate to the contents of the paper. It is a fact which ttiay.be impor- 
tant as letting the party in to prove the justice of the cause, but does oot itself 
prove any thing in the cause. Jd. 597. 

8. In an action originally instituted against H. and J.^ alleging them to be part- 
ners in trade, H.. who was not found or served with process, waa offered as a wit- 
ness in fovour of J., a release having been previously executed and delivered to him 
by J. In disposing of Uie objection made to the competency of this evidence, the 
Court observed : ^' It is to be premised that the only ground upon which the ob- 
jection can be rested, is the supposed interest of the witness in the event of the 
cause ; since the suit having regularly abated as to him by the return that he Was 
« no inhabitant,' he was no more a party to it, than he would have been had his 
name been altogether omitted in the declaration." As to the objection upon 
the score of interest, it is sufficient to remark, that it was manifestly hostile to the 
party in whose favour he testified, and who offered it in evidence ; since the plain- 
tiff's recovery against the defendant, and satisfaction from him, would be a bar to 
their action against the witness ; and the release of J. protected him against any ac- 
tion which J. might bring against him for contribution or otherwise. Le Roy^ Bay* 
ard 4* ^* ▼• Johnsonj 2 Peters, 186. 

9. One seaman may be a witness for another in any suit respecting the same 
voyage, although interested in the question, if not interested in the event of the suit. 
Sptarr v. Pearson^ 1 Mason j 104. 

10 A co-heir or co-next of kin is not a competent witness for the phtiatiff, in a 
suit tirrought for ad account of a trust fhnd, created for the benefit of all the heirs, 
or next of kin. West v. Randall, 2 Mason, 181. 

11. The heirs of a deceased mortgagor are not competient witnesses in a suit in 
equity by an assignee to redeem, to prove the assignment fraudulent, fok* that is to 
estabhsh their ow^ title. Randall v. Pkillips, 3 Mason, 378. 

12. l*he jiHty being tmpanaelled to try three causes, the plaintiff in one of them 
gave 'evidence applicable to a case in which he was not a party, but which affected 
his owti case, to his advantage ; the Court granted a new trial in all the cases. 
Consequa v. Willings tt ah I Peters^ C. C. R. 225. 

13. A plai^ff in a suit who has assigned all his interest in the event of it, may 
be a witness, the costs of the suit having been paid, ct such an amount defposited 
with the proper officer by the assignee as will discharge the same. IVillingB ei aL 
v. Consequa, 1 Peters^ C. C. E. 801. 

14. The Court will not l6ok| to remote contnngencies, in order to disqualify a 
witness from giving testimony. Id. 

15. The deposition of a witness on the part of a plaintiff, who had given certifi- 
cates upon which a recovery was expected to be obtained, and who expected a com- 
mission of one per cent, on the amount to be recovered from the defendant, hut 
which certificates were not evidence in the cause, was admitted, /d. 

16. If a witness is sworn on bis voir diie, no other evidence to prove him incom- 
petent can be given. But if, in any part of his examination, it should afterwards 
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appear that the witness was incompeteot, his testimony will be set aside by the 
Court. Evans y. Eaton^ 1 Peters^ C. C. 1$. 322. 

17. A release )by a party to make him a competent witness in favour of an exe- 
cutor is sufficient, if it releases all claim to the estate of the deceased^ although by 
mistake the executor's name is omitted in the lelease. Oliver v. Vernon^ 4 Mason, 
275. 

18. The agent, who makes the insurance, afler purging himself on his voir direj 
is a good witness for the assured, to pro?e matters respecting the policy. Ruan v. 
Oardner, 1 Wash. C. C. R. 145. 

19. On an indictment against the master of a vessel, for destroying her at sea, 
to the injury of the underwriters, the president of the incorporated Insurance Compa- 
ny, by whom the property was assured, although a stockholder, may be a witness ta 
prove the handwritii^ of the defendant, to the manifest of the cargo ; because the 
conviction of the defendant would not be evidence in a suit on the policy against the 
company. UnUed States v. Johnsj 1 fVash. C. C. R 363. 

20. In an action for the recovery of a debt, said to be due by the defendant, as 
the dormant partntf of B. and A., a person who is a creditor of the partnership, is 
not a competent witness to prove the defendant a dormant partner in the firm in- 
debted to him. Corps v. Robinson* 2 Wash. C. C. K 383. 

21. A person who had been convicted in the Court of Pennsylvania, of an as- 
sault and battery with intent to murder, and sentenced to fine and imprisonment, is a 
competent witness. United States v. Brockus. 3 Wash. C. C. R. 99. 

22. Fine and imprisonment is not smin/amousfunishment, so as to render the 
witness incompetent. Id. 

23* The captain is responsible to the seamen for wages, and therefore not a 
competent witness in suits for wages by mariners. The brig Phoenixy I Peters^ Jidm. 
Deds. 201. / 

EVIDENCE III. 

General rvles of evidence* 

24. Presumptions of a grant, arising from the lapse of time, are applied to cor- 
fioreal, as well as incorporeal hereditaments. Ricard v. WilliamSf 7 Wheat. 59. 
109. 

25. They may be encountered and rebutted by contrary presumptions, and can 
never arise where all the circumstances are perfectly consistent with the non-ex- 
istence of a grant. Id. 109. 

26. Afortioriy they cannot arise where the claim is of such a nature as is at va- 
riance with the supposition of a grant. Id. 110. 

In general, the presuiuption of a grant is limited to periods analogous to those 
of the statute of limitations, in cases where the statute does not apply. Id. 

27. Where the statute applies, the presumption is not generally resorted to ; but 
if the circumstances of the case are very cogent, and require it, a grant may be 
presumed within a period short of the statute. Id, 110. 

28. Where a deposition has once been read in evidence without opposition, it 
cannot be aflerwards objected to as being irregularly taken. Evans v. HeUicky 7 
WhesA. 453. 

29. It is no objection to the competency or credibility of a witness, that he is 
subject tafits of derangement, if he is sane at tjie time of giving his testimony. 
Id. 470. 

30. The doctrine that if witnesses concur in proof of a material fact, they ought 
to be believed in respect to that fact, whatever may be the other contradictions in 
their testimony, ought to be received under many qualificatioub and with great cau- 
tion. The Santissima Trinidad^ 1 Wheat. 338. 

31. Application of the maxim, /a^s in uno^fahus in mnnibus. Id. 339. 

32. Evidence that a subscribing witness to a deed had been diligently inquired 
'\fieT, having gone to sea, and been absent for four years, without having been heard 
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from, is sufSetent to let in secondary proof of his handwriting. Spring ?• S« C. 
Ins. Co. S Wheat. 268. 282. 

33. No demand of payment, or notice of non-payment by aiwtary pMic^ is ne- 
cessary in the case of promissory notes. A protest is (strictly speaking) evidence 
in the case of foreign hills of exchange only. Nicholas v. Webb^ 8 Wheat. 326. 
331. 

34. But it is a principle that memorandums made by a person, in the ordinary 
course of his business, of acts which his duty, in such business, requires him to do 
for others, are, in case of his death, admissible evidence of acts so done. Afot'* 
iioriy the acts of a public officer are so admissible, though they may not be strictly 
official, if they are according to general usage, and the ordinary course of his office. 
Id. 334. 

35. Therefore the books of a notary public, proved to have been regularly kept, 
are admissible in evidence, af^er his decease, to prove a demand of payment, an4 
notice of non-payment, of a promissory note. Id. 334. 

36. In an action against the receiver, not describing him in his official capacity, 
evidence may be given of moneys received in his official capacity ; and under a 
count for money had and received, evidence may be given of public stock received 
by him, where such stock is, by law, made receivable at par, in payment for lands 
sold by the United States. Walton v. United States^ 9 JVheaf. 651. 

37. Ahhough it is the province of the Court to construe written instruments, yet, 
where the effi^ct oP^such instruments depends not merely on the construction 
and meaning of the instrument, but upon collateral facts tnpaia, and extrinsic cir- 
cumstances, the inferences of fact to be drawn from them are left to the jury. £<<> 
Ung V. Bank of the United States^ 1 1 Wheat. 59. 75. 

3d. A counsel or attorney is not a competent witness to testify as to faets com- 
municated to cither by his client, in the course of the relation subsisting between 
them, but may be examined as to the mere fact of the existence of that relation; 
Chirac v. Reinecker^ 11 IFheat. 2S0. 295. 

39. Where the testimony of the seizing officer, in a proceeding in rem in the Ad- 
miralty, is admitted in the Court below without objection, it cannot be objected to 
in this Court on appeal. Tlie Palmyra^ 12 Wheat. I. IS. 

40. The rules of evidence as to presumptions in the case of private individuals, 
are applicable to the acts of corporate bodies. The Bank of the United States v. 
Dandridge^ 12 Wheat. 64. 69. 

41. Cases where corporate acts have been the subject of presumptions. Id. 71. 

42. Distinction, as to evidence, between an act prescribed by law to be done as 
a condition precedent^ as a record, or only directory to the officers who are to make 
the record. Id. 81. 

43. The onus probandi, in criminal cases, lies upon the prosecution, unless there 
be some positive provision by statute to the contrary. United States v. Gooding^ 
12 Wheat. 460. 471. 

44. Upon an indictment under the slave trade act of the 20th of April, 1818, 
ch. 373, against the owner of the ship, testimony of tho declarations of the mas- 
ter being a part of the resgestoij connected with acts in furtherance of the voyage, 
and within the scope of his authority, as agent of the owner in the conduct of Uie 
guilty enterprise, is admissible against the owner. Id. 460. 469. 

45. Upon such an indictment against the owner, charging him with fitting out 
the ship, with intent to employ her in the illegal voyage, evidence is admissible 
that he commanded, authorised, and superintended the fitment through the instru- 
mentality of his agents without being personally present. Id. 471. 

46. The cross examination of a witness by the opposite party is a waiver of the 
irregularity of his deposition. The Mechania^ Bank of Alexandria v. Maria and 
Louisa SeloUf 1 PeterSy 307. 

47. Where an agent, to whom tho management of a tan-yard was intrusted by 
the proprietors, instead of a journal of hides received for them from day to day, 
gave, at considerable intervals, a general certificate of tho total amount of hides re- 

14 
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ceived from the last preceding settlement, up to that time : sudh certificate is not 
less binding than one detailing the separate transactions of each day, and may be 
admitted in evidence to charge the parties, whose agent he was. Barry v. Foyles, 
1 Peters, 316. 

48. Where the suit is brought upon a partnership transaction, against one of the 
partners, and the declaration stated a contract with the partner who is sued and 
gave no notice that it was made by him with another, evidence of a joint assumpsit 
will support such a declaration ; and the want of notice has pever been considered 
as justifying an exception to this evidence at the trial. Id. 

49. The rule of evidence, that in questions of pedigree, the declarations of aged, 
and deceased members of the family, may be proved, and given in evidence, has not 
been controverted. Elliot v. Peirsol et aL 1 Peter s, 337. 

60. Where the defendant had reaarfed a right to move the Court to exclude any 
part of the plaintiff's evidence, which he might choose to designate as incompetent, 
and it did not appear, from the bill of exceptions, that he designated any particular 
piece or part of the evidence as objectionable, and moved the Court to exclude the 
whole, or to instruct the jury that it was insufficient to prove title in the lessors of 
the plaintiff; this could not be done on the ground of incompetency unless the 
whole was incompetent. The Court is not bound to do more than respond to the 
motion, on the terms on which it was made. Courts of Justice are not obliged to 
modify the propositions o( counsel, so as to make them fit the case. If they do not 
fit, that is a sufficient ground for their rejection. Id. 338. 

51. Where two or more persons are associated together for the same illegal pur- 
pose, any actor declaration of one of the parties in reference to the common object, 
and forming a part of the res gesta, may be given in evidence against the others. 
Jimerican Fur Company v. Untied StateSy 2 Peters, 359. 

62. Evidence to establish heirship and pedigree, had been obtained under a com- 
mission issued for that object to France, in an ejectment cause, in which the plain- 
tiffs had recovered the property for which the suit was instituted. In the course of 
the trial, a bill of exceptious was taken by the plaintiffs, in which the evidence con- 
tained in the commission was included. The commission and the testimony ob- 
tained under it were afterwards lost. In an action of trespass for mesne profits, 
brought by the plaintiffs in the ejectment, against the landlord of the defendant in 
the suit, who had employed counsel to oppose the claims of the plaintiffs, but uho 
was not a party to the suit in the record ; it was held that the testimony, as copied 
into the bill of exceptions, was admissible evidence to establish pedigree. Chirac 
et a/. V. Reineclcery 2 Peters^ 613. 

63. It is well known, that in cases of pedigree, the rules of law have relaxed in 
respect to evidence, to an extent far beyond what has been applied to other cases. 
This relaxation is founded on principles of pubKc convenience and necessity. Id. 

64. When the law presumes the affirmative, the proof of the negative is thrown 
upon the other side. United States v. Hayward, 2 Gallis. 498. 

66. In what cases the defendant is required to prove the affirmative, although 
the forms of pleading make it necessary to allege the negative in the indictment or 
information. Id, 498. 

66* In an information on the statutes prohibiting importation, &c. qualified by 
the subsequent statute excepting neutral vessels from their operation, the burthen 
of proof of the neutrality rests on the claimant. Id. 499. 

67. Onus probandi on the claimants, Where a special defence is set up. The 
Short Staple. 1 Gallis. 104. 

68. Strong presumptive circumstances of fraud will outweigh positive testimony 
against it. id. 

, 69. The origin of rum may be proved by the taste. 7e» Hhids. of Rum, 1 Gal- 
lis. IS8. 

60. The ngiere coming into port, without breaking bulk, is prima facie evidence 
of an importation. The Boston and Carso, 1 Gallis. 239. TkcMary and Cargo, 
1 GaUis. 206. 
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61. The lawful or unlawfulness of the mode by which evidence is obtaiiicd dOes 
not affect its admissibility in a Court of law. U. Slates v. LtO Jeune EugenUf 3 
Mason, 409. 

62. In an action for a malicious civil prosecution, the advice and opinion of 
counsel as to their being a good cause of action given before the commencement of 
the suit id admissible evidence ; but not if given afterwards* Blunt v. Littief 9 
Masonj 102. 

63. But such evidence of the advice and opinion of counsel is not evidencei 
unless it be shown what the statement of facts was, which was laid before them for 
their advice and opinion. Id, 

64. If an answer to a bill in equity relies on new facts, by way of discharge or 
avoidance, or defence, not responsive to the bill, they must be established by inde* 
pendent proofs, the answer is not evidence in support of them. Randall y, PhilUpSf 
3 Masofif 378. 

65. If a patty says, on his promissory note's being produced to him, that it is as 
good as money, this is sufficient evidence to take the same out of the statute of 
limitations. Arnold v. Dexter ^ 4 Mason^ 122. 

66. In replevin upon the issue of non cepitf proof that the defendant took the 
goods as marshal, is sufficient proof of the caption. D' Wolf v. Harris^ 4 Mason^ 
515. 

6T» That there is another part owner is not good 'evidence, under the plea of 
property in a third person. Id, 

68. General character may be given in evidence, where the facts are doubtful, or 
admit of different interpretations. But where the evidence is positive, and satis- 
factory to the jury, previous good character cannot overcome the just presumption 
of guilt arising therefrom. United States v. Freeman^ 4 Mason, 505. 

69. Seamen arc deemed in law credible as well as competent witnesses, and their 
testimony is to be weighed like other witnesses. Id, 

70. What circumstances furnish presumptions of exclusive ownership of furni- 
ture, &c. in the wife. Picquet v. Stcan, 4 Mason, 443. 

71. Priority of occupancy of the flowing water of a river, creates no right, unless 
the appropriation be for a period, which the law deems a presumption of right. The 
exclusive use of flowing water for twenty years is a conclusive presumption of right. 
Tyler v. Wilkinsonj 4 Mason, 397. 

72. Of the nature and effect of presumptions arising from use of water, as to pre- 
eminent or prior use, in case of a deficiency to supply all concerned. Id, 

73. A person who came to a knowledge of facts, while he was a student in the 
office of an attorney who was consulted by a party in this cause, in relation to the 
matter to which he is called to testify, may be a witness. The rules of law which 
prohibit an attorney or counsel being witnesses, do not apply to a student in the of- 
fice of such attorney or counsel. Andrews el al, v. E. Solomon el ai, 1 Pelersl' C. 
C. R. 356. 

74. The declarations of a party on one day, as explanatory of what was said by 
him on another day, and which was given in evidence, cannot be shown by testi- 
mony. What a party has said one day against hi^ interest, cannot be explained by 
declarations on a subsequent day. Blight v. Ashley et al. 1 Peters^ C. C, R. 16. 

75. Evidence to explain a transaction which had come out from the defendant's 
testimony, was allowed ; and the plaintiffs were suffered, after their testimony in 
chief was closed, to examine witnesses to repel an argument which might be drawn 
from the statements of the defendant's witnesses. Gilpins v. Consequay 1 Peters^ 
C. C. R. 84. S. C. 3 Wash. C. C. R. 184. 

76. A journal kept by the master of a ship, who was alleged to be insane, was 
allowed to be read in evidence, to prove his sanity by the style in which it was kept ; 
but not as evidence of any fact stated in it. United States v. Sharp et al. 1 Peters^ 
C. C. R. 118. 

77. The log-book kept by the master is not evidence, in an indictment for a 
revolt, and confining the master. Id. 
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7d« A protest which was not offered, to discredit the testimony of any one who 
had signed it, and had given testimony, is not evidence. Id. 

79- The presumption is in favour of mental capacity ; and in order to affect the 
validity of a decree or will, incapacity must be proved. If general derangement is 
proved at any time prior to the execution of the deed, the grantee must prove ca- 
pacity in the grantor. Lessee of Hoge v. Fisher et a/. 1 Peters^ C. C. R. l63. 

80. The public sales of teas in Holland, by the Asiatic Company, furnish evi- 
dence, but not exclusive, of the quality and value of teas disposed of at such sales ; 
find the average price brought by teas of the same quality and descriptiony and not 
of that brought by all the teas of the same kittdj furnish this evidence. Willings 
ti al. V. Conseg^a, 1 Peters^ C. C. R. 172. 

• 81. Declarations of a witness cannot be given in evidence, except only in answer 
to evidence of other declarations of the witness, inconsistent with what he had 
previously sworn to. Lessee of Wright v. Dekli/ne, 1 Peters^ C. C. R. 199. 

82. The examinations of the supercargoes of the muster chests, and their letters 
to the plaintiffs, expressing their satisfaction with the qualities of the teas, are not 
conclusive evidence of their quality, if in fact the teas were not of the quality re- 
presented. Gilpins V. ConsequOj 1 Peters^ C. C. R. 35. S. C. S IVash. C. 
C. R. 184. 

83. In an action for a vexatious suit, and malicious holding to bail, the records of 
other actions brought by the same defendant against the plaintiff, cannot be given in 
evidence. Ray v. LaWy 1 Peters* C. C. R. 207. 

84. When the declaration states that the sum demanded as bail, in a suit, was 
endorsed on the writ, no other evidence to establish the fact that such sum was de- 
manded as bail, can be given, than the exemplification of the record of the pro- 
ceedings. Id. 

85. The Court will not permit the plaintiff to put a question to a witness, called 
by him to rebut the defendant's testimony, which is not intended to contradict or 
discredit the defendant's witnesses, and which question is not rendered necessary by 
evidence given by the defendant. Oliver Evans v. Eaton, 1 Peters* C. C. R. 322. 

86to Although counsel profess that the object of testimony which is offered by 
them 18 to discredit one of the witnesses of the opposite party, yet if the Court 
consider the testimony cannot have that effect, they will not permit it to be 
given. Id. . 

87. How far the acknowledgment of a prisoner as to crime meditated to he 
committed^ may be given in evidence to connect it with the offence for which he is 
jon his trial. United States v. Tardy, 1 Peters* C. C. R. 458. 

88. Evidence to prove a particular course of trade, or other matters in the nature 
of facts, is proper ; but not to prove what, or how, the law is considered by mer- 
chants. Ruan V. Gardner y 1 Wash. C. C. R. 145 

89* It is premature before the jury are sworn, and the trial commenced, for 
either party to call upon the other to produce a paper which he has received notice 
to produce on the trial. ByUon*s Lessee v. Browuy 1 Wash. C. C. R. 298. 

90. It is sufficient for one party to suggest that the other is in possession of a 
paper, which he has, under the Act of Congress, given him notice to produce at the 
trial, without offering other proof of the fact ; and the party so called upon must 
discharge himself of the consequences of not producing it, by affidavit, or other 
proof, that he has it not in his power to produce it. Jd. 

91. The Court will not, upon a notice of the defendant to the plaintiff, to 
produce a title paper to the land in dispute, which is merely to defeat the plaintiff's 
title, compel him to do so ; unless the defendant first shows a title to the land. Id. 
Sed videy for a contrary decision, S. C. 1 Wash. C. C. R. 343. 

92. The declaration of a person exercising authority, that he possesses it, can 
never be received as evidence of the fact of his authority. Lessee of James v. 
Stookey et al. 1 Wash. C. C. R. 330. 

93. If a witness, in a deposition, on his cross-examination, states as facts circum- 
stances not pfrtihent to the cause, which he has said or sworn in another cause, in 

^hich these curcumstances were pertinent, the statement cannot be read to discredit 
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bim. AliieTf if he has, on a former occasion, said or sworn differently from what 
he now deposes, in a matter relative to the cause m which his deposition is read. 
Lamalere v. Caze, I Wash. C. C. R. 413. 

94. The captain's protest may be read to contradict what he states in his exami- 
nation in this cause, in order to discredit him. Id, 

95. It seems, that depositions sworn to, but not signed by the witness, may be 
read in evidence. Ketland v. Bissett, 1 Wash, C. C. R. 144. 

96. Each interrogatory in a commission shonid be answered separately, at least 
in substance ; and the omission of such answers is fatal to the whole commission ; 
although the witness in answering the general interrogatory, says that he knows 
nothing further material to either party. Id. 

97* It is no objection to giving in evidence a bill of lading and invoice, which 
have been made out after the usual and regular time, if the circumstances under 
which the vessel and master were, prevented their being made out at the common 
period. Graham v. Pennsylvania Ins. Co. 2 Wash, C. C. R. 1 13. 

98. Where accounts have, on notice from the plaintiff to the defendant to produce 
them, been delivered to the plaintiff, and retained by him, and without objection, the 
defendant may insist on their being read on the trial of the cause. Corps v« Rolh 
inson, 2 Wash. C. C. R. 388. 

99. The certificate of the collector of Havana, under the seal of his office, of 
the arrival of a vessel at that place for water, and that before permission to take it 
on board was given to the captain, he was obliged to stipulate that the cargo should 
be landed, the articles composing it being wanted for the use of the place, is not 
evidence, as the deposition of the collector to these facts should have been taken. 
Wood V. Pleasants, 3 Wash. C. C. R. 201. 

100. In an indictment for a libel, character being put in issue, the plaintiff may 
give evidence of his character, before it is attacked by the defendants. Romayne 
V. Duane, 3 Wash. C. C. R. 246. 

101. What a witness (since dead) swore at the former trial of an indictment for 
aiding and assisting in the robbery of the mail, may be provecl by a person who was 
present, and heard his testimony ; provided bo can repeat the testimony as the wit- 
ness gave it, and not merely^ what he conceives to be the substance of it. He may 
refresh his memory from notes, taken at the time ; or from a newspaper, printed 
hj him, containing the evidence as taken down by himself. United Siatts v. Wood, 
3 Wash. C. C. R. 440. 

102. To prove the rate of interest allowed in any one of the States of the United 
States, the law of the State must be produced. Jaffray v. Dennis, 2 Wash. C. C. 
R. 253. • 

103. No paper writing ought to be received as testimony, imless it possesses 
those solemnities which the law requires. Its authentication must not rest upon 
probability, but must be as complete as the nature of the case admits. I Burr'^s 
trial, 9S. 

104. The declarations of third persons, not forming a part of the transaction, and 
not made in the presence of the accused, cannot be received in evidence. 2 Burr's 
trial, 539. 

105. The acts of the accused, in a different district, which constitute in them- 
selves substantive causes for a prosecution, cannot be given in evidence unless 
they go directly to prove the charges laid in the indictment. Id. 

106. A deposition, in which the witness swore that he had examined, and be- 
lieves an account against him, to which he refers, to be right, because the clerk 
who made it out would not have stated it incorrectly, although he has never com- 
pared it with the books of his creditors, from which it was taken, may be read in 
evidence. The Executors of Cmnbioso v. Assignees of Maffeit, 2 Wash. C. C. R. 
98. 

107. The account is not proved to be acknowledged hy this dqposition, but goes 
to the jury, who will decide whether the deposition is sufficient proof of the items 
contained in it. id. 
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Verdicts and judgments of Courts of Record. 

108. A judgment or decree of a Court of competent jurisdiction is conclusire 
wherever the same matter is again brought in controversy. Hopkins v. Lee^ 6 
Wheat. 109. 113. . 

109. But the rule does not apply to points which come only collaterally under 
consideration; or are only incidentally considered, or can only be argumentatively 
inferred from the decree. Id* 

lip. Where a party claims, in the Admiralty, under a condemnation in a foreign 
Courts the libel, or other proceeding, anterior to the pentence, must be produced as 
well as the sentence itself. The Nereyda^ 8 Wheat. 108. 168. 

111. What evidence of proprietary interest is required on further proof. Id. 
171. 

112. A recovery in ejectment is conclusive evidence in an action for mesne 
profits against the tenant in possession, but not in relation to third persons. But 
where the action is brought against the landlord in fact, who received the rents and 
profits, and resisted the recovery in the ejectment suit, although he was not a party 
to that suit, and did not take upon himself the defence thereof upon the record, but 
another did, as landlord. Chirac v. Reinecker, 11 Wheat. 296. 297. S. C 2 Pt' 
tersj 613. 

113. A recovery in ejectment is conclusive evidence in an action for mesne pro^ 
fits against the tenant in possession, but not in relation to third persons. But where 
the action is brought against the landlord in fact, the record in the ejectment suit is 
admissible to show the possession of the plaintiff, connected with his title, althqugb 
it is not conclusive upon the defendant in the same manner as if he had been a par- 
ty upon the record. Id. S. C. 2 Peters, 613. 

1 14. A judgment or decree of a Court can be used as evidence in another suit 
only as against parties and privies ; and if in the second suit there are new parties, 
against whom the judgment could not have been used, had it been adverse, they 
cannot introduce it in their favour. Baring v. Fanning^ 1 Patne, 549. 

115. And it makes no difierence that the new parties as assignees of a chose in 
action are endeavouring, with the assignor,^ to enforce the same right that was es- 
tablished in the former suit in favour of the assignor. Id. 

. 1 16. And in such a case where a Court of Chancery had ordered an account, and 
made a decree thereupon in favour of the assignor, it was held not to be a matter 
decided ex directo by a Court of competent jurisdiction, so as to bring it within the 
exception to the general rule. Id, 

1 17. Under the clause introduced into policies of insurance, relative to the sen- 
tence of a foreign Court of Admiralty, the foreign sentence is not conclusive, iriour 
Courts, to falsify the warranty, which the assured is still at liberty to vindicate. 
The underwriters may, nevertheless, read the proceedings of the foreign Court, as 
evidence ; though not as conclusive evidence. Galbreath v. Gfrocif, 1 Wash. C. 
C. R. 219. 

118. The record of a trial, and verdict against the plaiptifi*, in a suit brought by 
him against another person, cannot be given in evidence by another defendant. 
Hursl's Lessee v. M'J^eil, 1 Wash. C. C. R. 70. 

119. A record of a judgment obtained by the plaintiff in North Carolina, against 
James Reed, administrator de bonis non of Bartow, was properly given in evidence 
to the jury ; parol evidence having proved that the defendant, Joseph Read, had at- 
tended the tskking of depositions in the case, while depending in the Court of North 
Carolina, and that notice of this suit was given to him. St^velie v. Ready 2 Wash. 
C. C. R. 275. 

120. The whole record of the proceedings of the Admiralty Court in which the 
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property insured was condemned, cannot bo read in evideDce, the sentence of the 
Court not requiring the whole proceedings to explain it. Marshall v. IMon /m. 
C9., 2 Wash. C. C. R. 452. 

121. Unless under peculiar circumstancesy no part of the recordi other than the 
sentence, is evidence. Id, 

EVIDENCE V. 

Proof of records and judicial proceedings. 

122. A certified copy of a registered deed cannot be given in evidence, if within 
the power of the party claiming under it to produce the original, unless there be 
some express provision by statate, making an authenticated copy evidence. Brooks 
V. Marbury^ 1 1 Wheat. 78. 82. 

123. The exclusive jurisdiction over wills of personalty belongs to the appro- 
priate Court having the peculiar cognizance of testamentary matters ; and before 
any testamentary paper, foreign or domestic, can be admitted in evidence, it must 
receive probate in such Court* Armstrong v. Lear, 12 Wheaion^ 169. 175. 

124. A former judgment is no evidence in an action, except between the same 
parties or their privies. Taber v. Perrot^ 2 Gallis. 565. 

125. An inquest of office by the Attorney General, for lands escheating to the 
government by reason of alienage, is evidence of title in all cases ; but is not con- 
clusive evidence against any person, who was not tenant at the time of the inquest, 
or party or privy thereto. Such person may prove, that there are lawful heirs, not 
aliens, in esse. Stokes v. Dawes, 4 Mason, 268. 

126. A copy of a deed, duly recorded, is, after sixty years, admissible in evi- 
dence to establish the grant, under which the party claims title to the land in con- 
troversy. Id. 

127. Where a marriage is proved, a recital in a deed, sixty years old; that the 
grantor is heir, and sells as such, is prima facie evidence of the fact, if possession 
of the property has been uniformly held ever since, under that deed. Id. 

128. A SheriiPs deed cannot be given in evidence, without producing the judg- 
ment and execution under which the sale was made ; these documents being ne- 
cessary to show that the Sheriff had authority to sell. Den v. Wright et at. l 
PeUrs* C. C. R. 66. 

129. A deed executed by administrators, under an order of the Orphan's Court, 
cannot be read in evidence, without producing the order of the Court. Id. 

130. The recording of a deed in the proper office, is prima facie evidence, and 
no more, that the deed was regularly proved and admitted of record. Lessee of 
Talbot V. Simpson, 1 Peters' C. C. R. 188. 

131. The commission of a justice of the peace, and judge of the Court of Com- 
mon Pleas, is conclusive evidence of his appointment. Id. 

132. A patent for land, lying in the New Purchase in Pennsylvania, is evidence 
that all the previous steps leading to it had been regularly pursued ; unless the con- 
trary is proved by the person, who attempts to impeach the validity thereof. Lessee 
of Brown y. Galloway, 1 Peters' C. C. R. 291. 

133. The attestation of a record of the proceedings of a Court, according to 
the provisions of the act of Congress, must be in conformity with the form used in 
the State from whence the record comes, and the only evidence of this fact is the 
certificate of the presiding judge of that Court. Crat^ v. Brotony 1 Peters' C. C. 
R. 352. 

134. The written laws of foreign cpuntries must bo proved by the laws them- 
selves, if they can be procured ; if not, inferior evidence of tbcm may be received. 
The unwritten laws or usages of such countries may be proved by parol ; and when 
proved, the Court have a right to construe them, and decide on their efiect. Con- 
sequa V. Willino^s ct at, 1 Peters' C. C. R. 225. 
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136. If a record be produced to prove a fact, and b found to be deficient or im* 
perfect, it cannot be asiisted by evidence d§ hors the same ; but the perfect record 
must be produced. Lessee of James v. Storkey et cd. I Wash* C. C. R. 330. 

136. After a record of the proceedings of a foreign Court of Admiralty have 
been read in evidence, without objection, it is too late to object to it on argument. 
RusseU V. Union Ins. Co. 1 Wash. C. C. R. 409. 

137. The copy of a record of the condemnation of the property insured, was 
offered in evidence without the seal of the office who made out the copy ; but there 
were on the margin of each page, flourishes with the pen. No proof was given 
that the officer had or had not a seal. The Court rejected the evidence. TaicoU 
V. Delaware Ins. Co. 2 Wash. C. C. R. 449. 

138. Upon the plea of nul tiel record to debt, on a judgment in another State, the 
seal of the Court must be annexed to the record itself; and it is not sufficient, that 
itis annaxed to the certificate of the judge of the Court, authenticating the attesta- 
tion of the clerk who certifies the record. Turner v. Waddinglony 8 Wash. C. 
C. R. 126. 

189. When an affidavit purports to be taken before an individual, who calls bimf 
self a magistrate, and a certificate is produced from ihe governor, certifying that a 
person of that name is a magistrate, the paper is not sufficiently authenticated, in 
asmuch as it does not set forth that the person, who actually administered the oath^ 
is a magistrate. 1 Burros iriat^ 99. 

EVIDENCE VI. 

Public writings not judicial. 

140. TTnder the act of the 26th of May, 1790, c. 38, [xi.] copies of the legisla- 
tive acts of the several States, authenticated by having the seal of the State affixed 
thereto, are conclusive evidence of such acts in the Courts of other States, and of 
the Union. No other formality is required than the annexation of the seal ; and, 
in the absence of all contrary proof, it must be presumed to have been done by an 
officer having the custody thereof, and competent authority to do the act. United 
Slates V. dmedy, 11 WTieat. 392. 

141. The plaintifis proved by a surveyor, that he had run most of the lines and 
streets in '* Howard's la^e addition to Baltimore town" as the same were marked in 
a particular plot, upon which the lot of ground was located for which the ejectment 
was brought, and then gave the plot so authenticated in evidence. In the volume 
in which this was contained were also other plots. The defendant then ofiered in 
evidence another plot, in the same volume, but gave no evidence to authenticate it, 
claiming to use the same in evidence, from the fact that it was found in the same vol- 
ume which contained the plot already in evidence, and which had been specially 
authenticated by the surveyor. Held, that a^ the book itself had not been authen- 
ticated as a book of public plots regularly made, the whole volume was not in evi- 
dence, and if the defendant meant to use any plot in the same, it was bis duty to es- 
tablish it as evidence, by competent proofs of its particular authenticity. Chirac et 
a/. V. Reineckerj 2 Peters, 613. 

142. A paper purporting to be ** a certified extract from the general drafl of cer- 
tain districts, as framed by the surveyor-general, remaining in his office, under the 
eieal of the office," is not evidence ; it being only an extract, and not being a copy 
of an office paper. Lessee of Griffith v. Tunckhousery I Peters* C. C. R. 4 IS. 
Eivide Lessee of Griffith v. Evans et al. 1 Peters^ C. C. R. 166. 

143. The proceedings of the Board of Property of Pennsylvania, directing a sur- 
vey of certain districts, and the survey and plot returned thereon, is not evidence. 
Id. 

144. Ex parte proceedings by the Board of Property, under which a survey was 
made, which, in the opinion ot'thc board, ascertained the invalidity of a former sur- 
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vey, and in conaeqiience of which the phaintifPs survey was ordered ^oi>ei5truck 
fpdM the records of the land office, cannot be read iti evidence. Such proceedings 
have no efiect on the plaintiff's title. Lessee of Griffith v. Evans et ul. 1 Petei^ 
C. C. R. 166. 

145^ A patent foi'land is only prima facie evid^nte of title, but if th6 prevfions 
steps for vesting a title be not pef formed, proof of such omission will defeat tlie 
same. Lessee cfHuidekoper v. Burrusy 1 fVash. C. C. R. 109. 

146. A survey made by a deputy surveyor belonging to a different district frote 
that hi which the survey is made, although specially authorized to make ft, by an 
order from the Surveyor-General, is not valid, and cannot be given in evidence^ qi- 
tiier as an execution of the warrant, or as evidence per se^ to show the location of 
the warrant, being made on ez parte evidence. But the surveyor who made it, may 
use it as a memorandum, to show how the land might be located, from the calls of 
the warrant. Leksee 6f Gordon v. Kerr et al. 1 fVask. C. C. R. 322. 

147. The certificate of the Secretary of State, dated subsequently to the assault 
and battery, is the best evidence to prove the diplomatic character of a person, ac- 
credited as a minister by th^ government of the United States. United States v. 
UddUy 2 fFash. C. R. R. 205. 

148. The certificate of the commissioners of Virginia, appointed under the law 
of that State, to adjust the claims for settlement and pre-emption rights to kmds, 
which were afterwards found to be within the limits of Pennsylvania ; being ex parity 
is not evidence of a settlement on the lands in dispute. The holder of the certifi- 
cate must prove, by other testimony, his settlement to be prior to tha^ under which 
the defendant claims. Swan v. Huges, 1 Wash. C. C. R. 216. 

149. A connected map of a number of surveys, which had been recorded in the 
county, is evidence, accompanied by the explanations of the surveyors, without 
producing the aeparaie surveys. Jones v. Bache, 3 Wash. C. C. B. 199^ 

• 

EVIDENCE VII. 

Proof of privtUe ^wiHngs. 

150. Secondary evidence of the contents of written iastruments is not admissible 
where ihe origiaals are within the control dr custody of the party. Sebree v. Dorrj 
9 Wheca. 558. 563. 

151. Secondary evidence of the contents of written instruments is admissible, 
wherever it appears that the original is destroyed, or lost, by accident, Without ^^y 
fauk of the party. Renner v. Bank of Columbia^ 9 Wheat. 581. 596. ' 

152. In :the case of a lost note, it is not necessary that its contents shooM be 
proved by a notarial copy. All that is required is, that it should be the best 
evidence the party has it in bis power lo produce. Id. 597- 

153. The English practice of requiring a s|>0Gial count in the declaration^ is 
upon a lost note, in order to let in secondary evidence of its contents, has ilol been 
adopted in the United States. hL 597* 

154. If a party intend to use a written instrument in evidence, he must ^oduce 
the original, if in his possession. But if it is in the possession of the other party, 
who refuses to produce it, after notice, or if tlie original is lost or destroyed, se- 
condary evidence (b^ing the best which the nature of the case allows) will be ad« 
mitted. Biggs v. Tayloe, 9 Wiicat. 483. 

155; The party, in such case, may read a counterpart, or, if there is no coua- 
terpart, an examined copy ; or, if uo such copy, may give parol evidence of the 
contents. Id. 486. 

156. Where a writing has been voluntarily destroyed for fraudulent purposes, or 
to create an excuse for its non-production, secondary evidence of its contents is not 
admissiby. But wbere the destruction or loss (although voluntary) happened 
through/mistake or accident, such evidence will be admitted. Id. 486. 

15 
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157* A settled account is only prima facie evidence of its correctness, at law or 
in equity; it may be impeached by proof of fraud, or omission, or mistake ; and if 
it be confmed to particular items of account, concludes nothing as to other items not 
stated in it. Perkins v. Harty 1 1 Wheat. 237* 256. ^ 

158. Where the execution of the original paper is distinctly admitted, and the 
copy is admitted to be wholly in the handwriting of the party against whom it Is 
attempted to be used, and who, from the nature of the transaction, mast be pre- 
sumed to have the custody of the original, notice to produce the original, in order to 
give the copy in evidence, is not necessary. A case of this nature forms a just 
exception to the general rule, and it is not competent Yor the individual ta allege 
against his own admission, that this copy, which must be presumed to have come 
through bis hands into the possession of the opposite party, does not, or may not^ 
contain all the verity and certainty of the original. Under these circumstances, the 
copy may be fairly regarded for all the purposes for which it is offered as an origi- 
nal. Carroll v. Peake, 1 Peters, 22. 

151). Every thing must be presumed in favour of the decision of the Court 
below, until the contrary appears. Upon this principle, letters, forming part of the 
evidence in the Court below, which have been lost or mislaid, must be presumed to 
have supported the decision of the Court, so far as they related to the matters m 
controversy. Id. 22. 

160. A joint and several bond, which was not introduced as general evidence, as 
to all the parties who were named in it, but only as to one of the obligors, and was 
connected with the title derived under him, was properly allowed to go to the jury, 
upon proof of its execution, by that obligor only. Proof of his signature was, 
under the circumstances, prima facie evidence of his execution of the instrument. 
Conardv. The Atlantic Insurance Company , 1 Peters, 451. 

161. A will after contestation and probate, was mislaid, and after nine years a 
copy was allowed to be read to the jury, in a real action for part of the land devised 
in the will. Spencer et ux. v. Spencer, 1 Gcdlia. 622. 

162. A notarial copy of a note was permitted to go to the jury as a fair ground 
for presuming, when taken in connexion with the testimony of a witness, that the 
paper exhibited to the notary was the same, which had been in the possession of the 
witness, and acknowledged by one of the defendants. Peahody v. Denton, 2 Gal* 
(fs.351. 

163. Afler a great lapse of time it will be presumed that no demand will be made 
upon such note by a bona fide holder. Id. 353. 

164. If the instrument supposed to be forged is destroyed or suppressed by the 
prisoner, the tenor may be proved by parol evidence ;' the next best evidence is the 
rule ; therefore if there be a copy which can be sworn to, that is the next best evi- 
dence* V. Stales V. Britton^ 2 Mason, 464. 

165. A check drawn in Philadelphia or Boston, in favour of the prisoner, who 
was then in Philadelphia, and who produces the check altered in Boston, if there 

. be no evidence that it was altered elsewhere, it is prima facie evidence that it was 
. alteied in Massachusetts, that being the first State where it is known to be alter- 
ed. Id. 

166* A receipt in full of all demands is open to inquiry and explanation. A set- 
tled account for wages, &c. is not conclusive ; but it may be surcharged and falsi- 
jfied. Harden y. Gordon, 2 Mason, 541. 

167. Where a suit in one State brings incidentally in question the title to land 
held under a devise in another State, it is not necessary that there should be a pro- 
bate of the will in the State where the suit is brought, before it can be used as evi- 
dence of title. Slack v. fValcoit, 3 Mason, 508. 

168. A receipt in full is only prima facie evidence of what it purports ; and if 
clearly proved to have been obtained by fraud, mistake, or ignorance of the rights 
of the party, it will be examined into, and corrected in a Court of Law as well as in a 
Courtof Equity ^ but if such evidence is not given, the presumption in favor of its 
vaUdity, will prevail. Thompson et ai. v. Faupal, 1 Peters* C. C. R. 182. 



EVIDENCE. 115 

16d. If the legal rights of a party are doubtful, honestly contested, and opporta- 
nity given him to satisfy himself in relation to them, a receipt given by him for less 
than he was in strictness entitled to, will not be set aside. Id^ 

170. A certificate given by a supra-cargo, upon his return from the voyage in- 
sured; and who at the time it is ofiered, is dead, is inadmissible to prove the plain- 
tiff's interest in the return cargo. Evidence cannot be given to prove what the supra- 
cargo had declared on this subject Beale v. PettU et ol. 1 Wfuh, C. C. R. 241. 

171. A paper signed by A B, as attorney for B C, cannot be read in evidence, 
without the power of attorney being produced. Lessee of James v. Gordon eiaL I 
Wash. €. C. R. 333. 

172. Deeds of commissioners of taxes were suffered to be read, reserving ike 
fttstitmef their regularity \ although it did not appear that district assessors had 
been appointed ; and the deeds were under the common sei^l of the commtssionera, 
and not under the private seal of each ; and the law authorized the commissioners 
IomU, and not to convey. Id, 

173. Although a paper has been produced by one party on notice from the 
other, it does not become evidence, unless from its legal character it is entitled to 
be such. Hylton^s Lessee v. Broum^ 1 Wash. C. C. R. 343. 

174. An original will of lands, not proved according to law, cannot be read in 
evidence, although produced on the notice of the opposite party, as the will of the 
person named in it Jet 

175. Although the/ecitals in a warrant, to another than a party to the suit, may 
Dot be evidence of the fact stated in them, yet when they are corroborated by cir- 
cumstances,' such as the antiquity of marks on the ground, and by the correspon- 
deoce between the marked lines and those stated in Uie warrant, the jury may con- . 
sider the recital, that a previous warrant for tlie land had issued, as true ; the papers 
of the surveyor general, to whom the original warrant may have been returned, 
having been destroyed by fire. James v. Stookey^ 2 Wash, G. C. R. 139. 

176. An invoice of goods received by the consignee, retained by him, and not 
<^iected to, and the truth of it not disproved, is evidence that all the goods enu- 
merated in it were received by the consignee. Field v« Maulson^ 2 Wash, C. C. 
R< 155. 

177. If a log-book be offered in evidence, it should be proved to be the book . 
<opt on the voyage. It is not sufficient to prove the handwriting of the mate aa to 
XM&e of the entries in it VniUd States v. Mitchell, 2 Wash. C. C. R. 478. 

178. A testamentary declaration of the captain of the vessel, not under seal, 
taken at Chagres, on the Spanish main, by the governor |m-o tempore^ who is ^Iso ik 
judge authorized to take such declarations, there being no notary, and proved to be 
an original paper in the usual form, there being no seal at Chagres ; was admitted . 
m evidence. Blagg v. Phamix Insurance Company^ 3 Wash, C. C. R. 6. 

179. The contents of a receipt, said to have been signed by one of the defendanlfly 
or the manner of signing it, cannot be given, in evidence — the receipt should be 
produced. Romayne v. Duane, 3 Wash, C. C. R. 246. 

130. The certificate of the Register of the Treasury Department, under his hand, 
that certain receipts, of which copies are annexed, are on file in hia office, with a 
certificate of the Secretary of the Treasury, under the seal of that department, that 
he is the Register, is not evidence. It roust appear, not only that the officer who. 
gives the certificate, has the custody of the papers, but that he is authorized by law ' 
jo certify them; and the Register is not so authorized ; a sworn copy should have 
^en produced. Bleecker v. Bind, 3 Wash. C. C. R. 529. 

181. The log'book is, by an act of Congress, made legal evidence in proof of 
desertion by a sailor, but is not incontrovertible and conclusive. Il ought not to be 
'^inittod to prove any fact, but that in which the act of Congress permits it to be 
evidence. The Brig Pkasnix, I Mm. Dcois. 201. ; 



lis EVIDENCE. 



EVIDENCE VIII. 

AjiminQnUty of parol evidence to explain, mr^, or discharge vniiten 

inslrumenis. ^ 

1S2« A parol exchange of lands, or parol evidence, that a conveyance should 
operate as an exchange, will not convey any estate or interest in lands. Clark v. 
Graham, 6 Wheai. 577. 

183. General rule : that parol testimony is not admissible to vary a written in- 
strument. Huni V. RousmanieTf 8 Wheat, il^. 211. 

184. In equity, cases of fmud and mistake are exceptions to this note. /(f. 211. 

185. Where a voluntary deed is impeached as fraudulent, evidence of judgments 
against the grantor is admissible as proof, (among other facts,) that he was indebted 
at the time of executing the deed, although the grantee was not a party to the suits 
on which the judgments were obtained. Hindt v. Loyigworth, 1 1 Wheat, 199. 210. 

186. Evidence is admissible to show another consideration than that expressed 
in the deed, if not inconsistent with the consideration expressed. Id, 214^ 

187* In an action upon a written contract, said to have been lost or destroyed) 
and not for deceit and imposition, the right of the plaintiff to recover is measured 
precisely by that contract, and the secondary evidence must prove it as laid in the 
declaration. The cooveraation which preceded the agreement forms no part of it, 
nor are the propositions or representations which were made at the time, but not in- 
troduced into Uie written contract, to be taken into view in construing the instru- 
ment itself. Had the written paper been produced, neither party could have been 
permitted to show his inducements to make it, or to substitute his understanding of 
it, for the agreement itself. If ho was drawn into it by misreprest^ntation, that cir- 
cumstance might furnish him with a different action, but cannot affect this. Tayle , 
T. Rigg9j 1 Petert^ 598. 

188. When a written contract is to be proved, not by itself but by paroljestimo- 
ny, no vague, uncertain recollection concerning its stipulations, ought to supply 
the place of the written instrument itself. The substance of the agreeoi£Dt 
ought to be proved satisfactorily ; and if that cannot be done, the party 13 in the 
condition of every other -euitor in Court> who makes a claim which he cannot sup- 
port. Id. 

189. Where the parties to a note agreed to a demand of payment at a stipulated 
place, instead of a demand on the person of the maker, ahhou^h the place of de- 
mand was not expressed on tiho face of the note, the Court held that parol testimony 
was Jidni^i*«sihte to prove tiie agreement. Such agreement did not alter the wrjite n 
contract, but supplied an extrinsic circumstance which the parties wore at liberty to 
supply. Brenih Fxecutar$ v. the Bank of the J^elroj.olis, 1 Phters^ 92. 

190. The declarations jf the testator before and at the time of making a will, 
and aflerwards, if so near as to be a part of the res gesice, are admissible to shew 
ffaud in obtaining the will. But not declarations at any distance of time after the 
will has been executed, especially where the will has always been in the testator's 
possession. Sftiith v. Fenner, 1 GaUis, 170. 

- 191'. The declarations of the te* tator as to his intention to alter his will, and 
being prevailed upon not to do so, are not admissible to show that the will was frau- 
dulently prevented from being revoked, there being no act or attempt shown to re* 
voke the will, &c. Id. 

192; Evidence of other writings proved by witnesses, and also of witnesses, is. 
admissible to show that the peculiarities in un alteration in. a will, are supb ^ the 
party frequently, used in his ordinary handwriting. IcL 

193. What constitutes latent and patent ambiguities, and when parol evidence is 
admissible to explain them. Peisch v. Dickinaon, I Maaon, 9. 

194. A policy of insurance was underwritten on the entirety of a ship; and the 
ship's papers 00 the voyage showed a joint ownership of the master and the as- 
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sured- HMf that pwol evkkaci^ was imA adniissible to coBtcsdicI tbe 6bip?a pa* 
pors, and prove a sole ownership in tbe assured^ and that ihe papeis were M WKoag 
and fouDdcd in mistake. Quasrty if a title to a ship engaged itt>fi»ceigii.tfa4a can. 
pass by paxol 1 CMU v. The Ea^le Jim.- C(k 4 MMotti, 1'3^2. 

195. I( the log-book states a desertioo» ilmay be repelled by pMof of the Msityi 
of tbe entry, or its being made by mistake. Ome v. Townnndy 4 MuBOUp 541. 

196ii When a contract is in wnting, conversations preiiiou» to and leading toit, 
caPtiot.be given in evidejice». €rilpim v., Connqua^ I Peiera^ C. G. R. 85% 

IQlf* Parol evidence of the declaratioos of an- auctioneer, contrary to the> written 
terms of sale^^is not admissible ; but such evidence, as to tbe property intended' to 
be sold by him^ is proper. Lessee of bright v. Deklyne^ 1 Pei$rs^ €• C IL I99k 

198*. Writjton dtoeuments, cectiiied by foreign notaries, offered as evidence, ma^ 
be contradicted by parol testimony. United States v. The Jason^ 1 Peiert^ C. C. B. 
450* 

199. Transcript»of accounts in the Treasury Department are written documents^ 
and tkeir confitmction is matter of law., U, Siaies v. WiUard^ 1 Paine^ 539. 

SCO. Witnesses acquainted with the mode of accounting at the Treasury, can- 
not be called to give their opinion as to the effect of particular eharges. If there 
is any obscurity wfakh requires explanation, the officers of the Treasury should' be 
exaBMtted. M, 

SD1.« As wheiie soms^were charged as^advanced to a paymaster of the militia, and 
witnesses were examined to prove that they believed, from the mannev in which 
the charges were made, that a part of 6ueh sums were to pay the regular troops, 
their testimony was held inadmissible. Id. 

202. In an action- to recover the balance of a scttlied account, and of certain 
b^s of exchange accepted by' the defendant ; the de^ndant offered to prove that 
the plaintiff's intestate acknowledged himself to be indebted to the defendant on 
another account, which included the settled account, and upon which a larger amount 
waci due than that claimed, whieh the intestate promised to pay. The Court allowed 
evidence to be given, as it was not offered to affect the settled account, but to es- 
tablish a claiflft independent of tt, and which the plaintiff's intestate promised to 
pay. Vvyion^ Adm. v. Brenelly 1 fVash. C. C. R. 467. 
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1*. An exectiloror administrator is not liable to a judgpirnt beyond the assets to 
be adraihistered, unless he pleads a false plea. Stglar v. HaytcQoJy 8 Wheat. 675. 

2. If he fall to sustain his plea ofplene adniinistrarit, it is not necessarily a false 
plea, within his own knowled«:e: and if it be found against him, the verdict ought 
to find the amount of assets unadministcred, and the defendant is liable fbr that 
sttm only. M, 

3. In such a case, the judgment is de bonis testaioris and not de bonis propriis. 
Id. 

4. Where admini3trators» acting under the provisions of an act of assembly of 
the State of Ohio, were ordered by the Court, vested by the law with the power to 
grant such order, to sell real estate, and before the sale was made the law was re- 
pealed, the powers of the administrators to sell, terminated with the repeal of the> 
law. Bank of Hamilton v. JDudley^s Lessee^ 2 Peters^ 493. 

5. The lands of an intestate descend not to the administrator^ but to the heir f 
they vest in him, liable to the debts of his ancestor, and subject to be sold for those 
debts. The administrator has no estate in the land, but a power to sell under the 
authority of a Court of Common Pleas. This is not an independent power to be 
exercised at discretion,, when the exigency in his opinion may require it; but it is 

coa» erred by the Court^ in a state of things prescribed by the law. The or.dei! of the 
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Coait ii a pre-requlsite, indispensable to the very existence of the power ; and if 
the law which authorizes the Court to make the order, be repealed, the power ta 
sell can never come into existence. The repeal of such a law divests no vested es^ 
tate, but it is the exercise of a legislative power, which every legislature possesses* 
The mode of subjecting the property of a debtor to the demands of a creditor, must 
always depend on the wisdom of the legislature. Id. 

6. The pendency of a commission of insolvency is no bar to a scire facias against 
an administrator on a Judgment had against him. Batch v. Eustisy 1 Gallis. l60. 

7. Ifqfhr verdict and before judgment the defendant die, and his administrator 
become party to the suit, and judgment pass against him,^ and execution issue there- 
on, and be returned unsatisfied ; on scire facias against the administrator, he may 
well plead no assets, or insolvency, for he had no time to plead such plea in the ori- 
ginal suit. Idm 

8. Q^iBrCj In such case, if any execution ought to have issued on the original 
judgment, until after a scire facias against the ad ministrator ? Id. 

9. A covenant by an executor, on a conveyance of land of his testator, in his ca- 
pacity as exeoutor, ^' and not otherwise," is not binding on him in his individual ca- 
pacity. Thayer v. WendeUy 1 GaUis, 37. 

10. Where real estate of an intestate was ordered by the legislature to be sold by 
a person appointed by the legislature, for payment of hb debts, the general adminis- 
trator apon the estate may 1^ a purchaser at the sale. If the sale by the agent be 
fraudulent, yet a bona fide purchaser without notice shall hold against the heirs of 
the deceased. Dexter v. Harris^ 2 Masan^ 531. 

11. An administrator, who is also mortgagee of the real estate of his intestate, sis 
his aum rights is not liable to account as administrator for the money, which he re- 
ceives upon the sale of such estate, as mortgagee, although he sells it with general 
warranty. Such sale does not bar the equity of redemption of heirs. Deiter v* 
Amoldf 3 Masottf 284. 

12. Q^arey How far a Court of Equity will decree upon the proof by a single 
witness, where the answer puts the matter in issue, although only by a declaration 
of ignorance, &c. by administrators ? Hunt v. RousmamerCf 3 Masan^ 294. 

13. An administrator is not liable to pay interest upon assets in his hands, unless 
under special circumstances. Neither is a partner on partnership accounts, before 
settlement and balance struck. Dexter v. Arnold^ 3 Mason, 284. 

14. An executor, as such, has a right tu enter goods belonging to his testator at 
the Custom-House ; and, as executor, to give bonds for the duties. Such bonds 
bind the estate of the testator. If the executor become insolvent, the United States 
may, in equity^ claim payment of the debt due for duties, from the sureties upon the 
probate bond of the executor, where the executor has wasted the assets, and are not 
obliged to resort for paymetit to the surety on the Custom-House Bond in the first 
instance. United States v. Ahom^ 3 Mason^ 126. 

15. An administratrix, after a decree of the Probate Court ascertaining the dis- 
tributary shares of the intestate estate, took {^guardianship of one of the persons enti- 
tled to a share, who was a minor ; it was heldj that, by operation of law, she held 
the amount by way of retainer, as guardian, and not as administratrix ; and that no 
suit lay against her sureties upon the administration bond for the amount due her 
ward. Taylor v. Dehlois^ 4 Mason, 131. 

16. If a feme covert gives a legacy in her will to her husband out of her separate 
property for his maintenance, under a power of appointment, the executors are not 
liable to be attached as trustees of the husband until after a probate of the will, and 
the taking upoi^ themselves of the administration thereof. Quare^ if a legacy given 
by way of annuity to a husband for his maintenance can be attached in the hands of 
the executors ? Is not such an annuity, in its very nature, a sum to be paid person- 
ally \o the husband by the executors, as the bounty of the testator ? Picquet v. Sunm^ 
4 Mason, 443. 

17* Although no suit can be maintained in our Courts by a foreign executor or 
administrator, unless he has taken out administration here ; yet this principle does 
not apply, except where the party sues in right of the deec;ased. 
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If he saes in his own;>ight, although the right be derived under a foreign will; iia 
administration need be taken out here, if it does not affect the real estate passed by 
the will here. Trecothick v. Austin^ 4 Mason, 16. 

18. Where an estate is insolvent, and distribution of the assets is decreed, under 
the laws of Bhode Jtleaid, and afterwards new assets come intathe hands of the 
administrator, more than sufficient to pay all the debts, a suit will lie against the 
administrator for payment, in behalf of the creditors, notwithstanding the statute of 
limitation precludes an original suit against the administrator ; for the new assets ate 
a trust fund for the creditors, and the heirs can claim distribution only after all the 
debts are paid. Dexter v. Arnold, 3 Mason, 284. 

19* Where the plaintiff joined counts on a bill of exchange as endorsee, with 
•counts on bills of exchange, '^ as beneficiary heir and administrator of the estate of 
J. C. P. deceased," by the law of France, and thereby proprietor of the bills^ It 
was held, that the latter counts were in his representative character, and there was a 
misjoinder* In such a case the plaintiff cannot sue on the bills of the intestate in 
the Circuit Court, without taking out letters of adminbtration in MassachmeUiy 
JPicquet v. Swan, 3 Mason, 469* 

20. If the plaintiff makes advances for another before and after his death, in ah 
acdon against the executor, for money laid out and advanced for the testator, the 
advances made after the death of the testator cannot be recovered. Hourquebie et 
ai. V. Girard, 2 Wash. C. C. R. 213. 

21. Interest on money in the hands of the admifiistrator is not chargeable, when 
the same is retained in the hands of the administrator, until a suit shaJl determine 
the right of the claimant thereto. Wade v. Administrators' of Wade, 1 Wash* C* 
C. R. 477. 

22. Defendant obtained letters testamentary from the Register's office in Phila- 
delphia, to a supposed will of W. B., which, on an issue, was determined not to be the 
will of W. B. In relation to another supposed bill, the same determination took 
place, and letters of administration to the estate of W. B. were then granted to the 
plaintiff. While the controversy as to the first supposed will was pending, the de- 
fendant took possession of the estate of W. B. and went on to administer the same, 
until the appointment of an adminlstratoi pendente lite, to whom the defendant 
delivered all the effects of W. B. 

The defendant having received letters testamentary on a will duly proved, was 
authorized to perform every act proper for an executor to do, notwithstanding the 
pendency of the question relative to the validity of the will. Bradford v^ Boudi- 
not, 3 Wash. C. C. R. 122. 

23. The defendant was authorized and it was his duty (believing the paper to be 
the last will of W. B.) to support the first probate ; aud he is entitled to retain out 
of the estate, the expenses he was put to in that litigation ; as also, the usual com- 
missions for managing the estate while in his bands. There is no ground for consi- 
dering the defendant an executor de son tort, in this case. Id. 
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1. It is believed to be a general rule (hat an agent with limited powers cannot 
bind his principal when he transcends his power. It Would seem to follow that a 
person transacting business with him, on the credit of his principal, is bound to 
know the extent of his authority. Yet, if the principal has, by his declaration or 
conduct, authoiized the opinion that he had given more extensive powers to his 
agent than were in fact given, he could not be permitted to avail himself of the 
imposition, and to protest bills, the drawing of which his conduct had sanctioned. 
Schimmelpennick et ah v. Bayard et al 1 Meters, 290. 

2. Whatever an agent does or says in reference to the business in which he is at 
tins time employed, and within the scope of his authority, is done or said by tl^ 
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'irUKipal ; and miy be proved, as irelt in n criminal as « civil case, m Vke manner 
«S if ihe -eYkbtice iippiied personaHy u> the {Hincipal. American Fur Company v. 
United States^ 2 PeUrs^ 358. 

a. A ifeolor is not tmiy 4)ound to good fkhli, but to Yeftsonable diHgence. If 
IherofoM he sell «o one who t8 insolvent ordonbtftif, and the fact upon reasonatife 
^igenee might have been known, he is answerable for the h>ss. In such case the 
•ale wiU in law bo deemed a sale on account of the factor. SurriU V. PhilUpa^ 1 
•Oottis. SW. 

4. Tbe>nfere i>ekliion of principal and factor does not confine the right of the lat- 
ter to recover for advances to the mere fund deposited with him. Such advances 
ara uade on the joint credit of the fund and petsoUi Id. 

5. A Actor is boand to good fanh and reasonable dOtgence. Be cannot pledge 
bit prinmpal's property for his own debts ; but for payment of duties accruing on 
the goods, he may* Bvaner. Potter, '2 OaUie. 13. ^ 

6* A Au^tor has, ^bj the general law, the personal secutity of the owner, as well as 
a tioB on the goods for his advances ; but by contract he may waive the right to a 
personal responsibility. Peisch v. Dicldnaonj 1 Mason^ 9. 

7» A ]^tor cannot pledge the goods of his principal for his oWn debts ; and if be 
4ee8, tfie principal may afVer a demand and refusal maintaiu trover for them against 
the pawnee. Van Amringe v. Peabodify 1 Mason^ 440. 

8. If a factor del credere sells the goods of his principal, and takes negotiable secu- 
lilies in payment, and fails before they become due, and assigns those securities to 
trts assignee, and the assignees afterwards receive the money when the notes became 
due, the principal may recover from the assignees, subject to a deduction of the lien 
of the factor for his commissions and charges* Tliompeon v. PerkkiBf 3 Ma- 
son, 232. 

9. Wherever the principal can trace his property, as distinct from that of the 
factor, he can recover it, into whosesoever hands it may come. Id* 

10. A factor to whom a general ^shipment has been intrusted as security for ad- 
vancesy commissions, and expenses, has a special property only in the stupoieat^and 
subject to, his lien for those charges, the ownel' may dispose of them as be pl6lMieS| 
and the conveyance will carry the right. Ship Packet^ 3 Mmon^ d34« 

1 1. Where a factor was authorized to sell goods at a limited price ; end he aHer- 
wards sold them below that price, and sent an account to his pnncipal of theaales 
and prices, and authorized him to draw for the balance of the account ; and the prin- 
cipal received the account, and drew for the balance, and made no objections in his 
letters, or otherwise, to the conduct of ihe factor in the salee, ii was heidy that his 
conduct amounted to a ratification of the factor's proceedings. AicAoond JlfafMi- 
Jaciuring Co, v. Starks and others^ 4 Metaon^ 296. 

12. If a consignee of goods agree that for advances made '^ he will hold for re- 
imbursement on the amount and nett proceeds of such goods, mlUch are mdy cansi" 
dered answerable for said amount aavanced^^^ it is a waiver of any personal clainK 
against the owner for reimbursement. Peisch v. Dickson, 1 Mason, 10. 

13. Interest is allowable in an action against a consignee or bailiff of goods, *^ to 
sell the same and render a reasonable account," and also in actions for money had 
and received from the time of a demand made, when the defendant has refused to 
account or to make payment, or has converted the money to his own use. Pope v. 
Barrett, 1 Mason^ 117< 

14. The lien of a factor is a mere right of retaining tlie goods of his principal, 
until hfs demands in that capacity are settled ; and it gives the factor a rightful pos- 
session, which cannot be divested without his own consent. But as against his 
principal, it gives him no general or special property, whatever may be the case in 
respect to mere strangers. Meany v. Hcad^ 1 Mason, 32 1 . 

15. No man can compel another to render him acts of friendship, or service, of 
any kind whatsoever, gratuitously, or with a view to compensation. But if the per- 
son applied to consents to render the service, and undertakes the business, he is 
bound .to act in conformity to the terms on which the request was made. Walker 

• Smith, 1 Wash, C. C. B. 152. 



FACTOE. m 

16. In ooinmercial agencies* this rule should be Mrictly enforced. XcL 

17. ..The relinquishment of commission on an agency, does not release from tbd 
effects of fiegligence. id. 

18. An agent who does not comply with his instructions, is liable for ^ loss oc* 
casioaed thereby, although the services were gratuitously rendered, id. 

19. Where a power to an agent in general, be may do any thing to bind his prin^ 
ctpal, which ib within the scope of his authority. Mien v. Ogden^ 1 fTash. C. C. 
R. 174. 

20. If the agency be special, every thing which may be done is void, unless in 
strict conformity with the authority. Id. 

21. An agent or factor, who is ordered by his principal to ship goods in his pos- 
session, has no right to retain more than enough to secure any lien he may have upon 
the goods. JoUy v. Blanchard^ 1 Wash. C. C. R. 252. > 

22. If he retains the whole, because of a lien for a small sum, and any l#ss fol" 
low his breach of his orders, he will be liable for the same. 

23. An agent, if a discretion is given to him, is bound to act, to the best of his 
judgment, for the benefit of his employer. If his orders be positive, he must either 
refuse to act, or he is bound to a strict observance of them. If the prders are am-^ 
biguous, the construction must be taken most strongly against him who gave them. 
Kingston v. Kincaid, 1 Wash. C. C. R. 455. 

24. Where a commission merchant takes a bond for a simple contract debt due 
to him for goods sold on commission, and includes in the same instrument a debt 
due to himself, he makes himself answerable to his principal for the amount of th^ 
goods ; as he has deprived him of the means of pursuing his claim against his 
debtor, by extinguishing the debt due by simple contract.^ Jackton v. Baker, I 
W^ash. C. C. R. 394. 

25. A demand of the bond, before action brought against him by the principal,* 
for the proceeds of the sale of the goods, is not necessary. Miter , if the bond 
had not been taken for any sum but that due for the goods of the principal. S. C. 
445. 

26. The defendant sent a parcel of sugars to the plaintiff; without orders to do 
so, which sold at a loss. When the plaintiff received notice of the shipment, lief 
expressed his regret that it had been made ; but he neither expressly accepted, nor 
refused it. In/our days after, he refused taking it on his own account, and he no- 
tified the defendant that he would sell the sugars on his, the defendant's account; 
HeUf that the plaintiff had a right to deliberate for a few days ; and was not bound 
to receive the shipment on hi< own account, because be did not reject it in the first 
instance. Kingston v. Kincaid et ai, 1 Wash, C. C. R. 454. 

27. A consignee, who receives merchandise from the supra-cargo for sale, and 
who knows that the supra-cargo is the agent of others, contracts a debt with such 
shipper for the proceeds of his portion of the cargo ; and the supra-cargo has no 
right to appropriate the same to the payment of Ms private debt. Merfich v* 
Bernard, 1 Wash. C. C. R. 479> 

28. A merchant, who is in the habit of insuring for his correspondent, and is or- 
dered to make insurance, which he neglects, or imperfectly executes, is ansWefable 
as if he was himself the assurer, and i'ntitled to the premium. De Tasfeii ^ Co. 
V. Croussillaty 2 ffash. C. C. R. 132. Morris v. Summerly 2 fFqsh. C. C. R. 203. 

29. When the insurance has been imperfectly made, and not altogether neglected, 
it may be questioned whether the agent is liable for more than the daniages, equal to 
the chance of the indemnity which would have been afforded by the exact execution 
of the order. Id. 

^0. If a reasonable diligence was used by the agent to effect the iafa^ance^he is 
not liable. Id. W - 

31. The neglect of the agent to give his principal notice of his having been 
unable to execute the order for insurance, will make him liable in damages. Id. 

32. An action cannot be maintained against the agent, for transactions with his 
principal through hini| unless a specific agreement is made with the agent, that he 

16 
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will be personally liable for the acts of his principal. Bradford ei al. v. East* 
burn, 2 IFash. C. (X R. 219- 

3d. Where the agent has acted illegally, in refusing to deliver goods sent by bis 
principal to him for others, upon a contract for their sale and delivery made with 
the principali the remedy is by action against the principal, and not against the 
agent. Id. 

34. If a factor sell, bona Jide, the goods of his principal for a valuable consid- 
eration, by assigning over the bill of lading, the sale is valid against the principal. 
But such a sale is' not valid, unless the bill of lading for the goods has been received 
by the factor. fFalter et al v. Ross et ah 2 Wash. C. C. R. 282. 

35. The defencants sold goods consigned to them by the plaintiff, under a del 
credere commission, and received in payment, for part of the sales, the bill of ex- 
change of W. They were authorized by the plaintiff to remit in bills, and with the 
other proceeds of the sales, they purchased a bill drawn by I. Both bills were 
protested. 

The Court held the defendants liable for W.'s bill, it having been received in 
payment for a debt guarantied by them, but not for the bill drawn by I. which was 
remitted according to order. Mulier v. BohUns^ 2 Wash. C C. R. 378. 

S6. To constitute a lien by a^ctor for his balance, possession of the goods, and 
a right in the principal to tKe property on which the lien is to operate, are neces- 
sary. Ryherg v. Snell^ 2 Wash. C. C. R. 403. 

37. If an agent or factor sell the goods of his principal, and has not received 
payment, or having received the same, invests the proceeds in property for the use 
of his principal, or marks and puts it away, the principal has a right thereto, and is 
entitled to the profits thereon, against the agent or his general creditors. AUtery if 
the agent applies the money to his own use, and charges himself with it in account. 
Hourquebie et al. v. Girardy 2 Wash. C. G. R. 212. 

38. Where an agent abroad is directed not to sell for less than the first cost and 
charges, and an invoice accompanies the letter, stating the prices of the articles, 
and the amount of the charges on the shipments, the price stated in the invoice ui 
the maximum by which the agent is to be governed. He has nothing to do with 
the actual cost of the articles, Loraine v. Cartwright^ 3 Wash. C. C. R. 151. 

39. Goods sold, hoiia fide^ while at sea, by assignment of the bill of lading, the 
right of the principal to stop tit transitu ceases^ Walter \. RosSy 2 Wash. C. C. 
R. 282. 



FRAUDS. 

I. Frauds at Common Lawy and under the statutes 1 3 Eliz. c. 5. and 27 

Eliz. c. 4. 
II. StaUOe ofFraudsy 29 Car. II. 

FRAUDS I. 

Frauds at Common LaWy and under the statutes 13 EUz. c. 5. and 27 EUz. 

c. 4. 

1. The statute 13 Eliz. c. 5. avoids all conveyances not deemed valuable in law, 
as against previous creditors ; but not as against subsequent creditors, unless made 
with a fraudulent intent. Sexton v. WhtatoUy 8 Wheat. 229. 242. 

2. Deeds which are absolutely void cannot be the foundation of title ; and a ctS' 
tui que trusty cannot claim under a deed fraudulently obtained by his trustee or 
agent, acting by his authority. Brooks v. Marbur^y tl Wheat. 78* 90. 
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3. Gases where deeds have been set aside upon the ground of fraud in the gran- 
tor, although the cestui que trust was innocent of the fraud, are all cases where the 
third person affected by the fraud claimed as a volunteer, and was in some measure 
connected with the party in the fraud. Id, 93. 

4. Distinction as to the effect of possession not accompanying the deed, between 
the case where it conveys the property for the direct use of the grantee, and where 
it is a mere deed of trust or assignment for the benefit of creditors. Id, 81, 82. 

5. The statute of frauds in Maryland requires written evidence of the contract, 
or a Court cannot decree performance. The words of the statute are *' unlesis the 
agreement upon which such action shall be brought, or some memorandum or note 
thereof, shall be in writing signed by the party to be charged therewith, or by some 
other person by him thereto lawfully authorized." Barry v. Coomhe^ 1 Peters^ 650, 

6. A note or memorandum in writing of the agreement is sufficient under the 
statute of frauds of Maryland ; and in order to obtain speci6c performance in equi- 
ty, the note in writing must be sufficient to maintain an action at law. The form is 
not regarded, or the place of signature, provided it be in the handwriting of the par- 
ty, or his agent, and furnish evidence of a complete and practicable agreement. A 
Court of Equity will supply no more than the ordinary incidents to such an agree- 
roent| such as the ingredients of a cou^plete transfer, usual covenants, &c. Id* 
650. 

7. An examination of the cases will show that Courts of Equity are not particu- 
lar with regard to the direct and immediate purpose for which the written evidence 
of the contract was created. It is tm(/eft evidence which the statute requures ; and 
a note or letter, and even in one case a letter, the object of which was to annul the 
contract, on a ground really not unreasonable, was held to bring a case within the 
provisions of that statute. Id. 651. 

8. Where the defendant made, in his own handwriting, a statement of a settle- 
ment, in the form of an account between himself oi deBtoTf and the complainant a$ 
credtier, signed at th^ beginning with the defendant's name in his own handwriting, 
and at the foot with the complainant's name in his handwriting, in which statement 
a balance was set down as due by him to the complainant ip the words following : 
** By my purchase of your half E. B. wharf and premises this day agreed upon 1^- 
tweeti us, $7578.63 ;" held^ that this memorandum was sufficient under the statute 
of frauds of Maryland to admit of a decree for specific performance of the sale of 
the estate alluded to ; other circumstances appearing in evidence to identify the 
particular property designated by ** your i £. B. wharf and premises." Id. 651. 

9. Without undertaking to suggest, whether in any case the want of possession 
of the thing sold constitutes, per «e, a badge of fraud, or is only prima fade^ a pre- 
sumption of fraud ; it is sufficient to say, that in case even of an absolute sale of per- 
sonal property, the want of such possession iis not presumption of fraud, if posses- 
sion cannot, from the circumstances of the property, be within the power of die par- 
ties. Ccn<ird v. The Atlantic Imurance Company^ 1 Peters, 449. 

10. A grant or assignment of goods is good, at between the parties without ac- 
tual delivery ; but as to creditors, the continuance of the grantor's possession is 
considered as an evidence of fraud ; or rather in the more modem authorities, as in 
itself a fraud, which avbids the transaction. An exception b, when the grantor's 
possession is consistent with the deed, or the property conveyed is abroad and inca- 
pable of delivery. Meeker v. Wilson, 1 GaUia. 419, 

11. Where the property is out of the country at the time of the transfer, posses- 
sion must be taken within a reasonable time after its delivery, or the grant will be 
held fraudulent. Id. 

12. If goods are Qjflkd by the vendee, who is then insolvent, but uses no de-^. 
vice or fraud to deeeiWVe vendor, and afterwards and before the assignment of the. 
goods, the vendee dies, and his estate is represented insolvent, and the goods are 
afterwards sent by the vendor without knowledge of the facts, and arrive and are 
taken possession of by the administrators of the vendee, the vendor cannot reclaim 
the property or its proceeds upon the ground of the insolvency. Qucere^ how it 
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would be if ihere was a fraudulent representation of solvency, or a fraudulent sup- 
pression of insolvency. Conyers v. Ermisj 2 Manon^ 236. 

13. Where a conveyance has been made with the meditated intent to defraud 
creditors, it shall not be permitted to stand as security in the hands of the grantee 
for advances made on account of such conveyance to the grantor. Beun v. Smiihf 
2 JUasany 252. 

14. A bona fide purchaser without notice from a grantee, to whom property has 
been conveyed to defraud creditors, is entitled to hold the same against the cre- 
ditors of the grantor. Id. , 

15. Notwithstanding a judgment, the Court will, where the judgment creditor 
asks relief against a fraudulent conveyance, look into the original consideration, and 
give the creditor only what on the whole appears due to him. Id» 

' 16. A bona fide purchaser for a valuable consideration, without notice of any 
fraud in the grant to his vendor shall hold the estate against the original grantor and 
his heirs. Dexter v. Harriet 2 .Masofi, 52 U 

17. A voluntary conveyance or a conveyance in fraud of the law, is not a nullity, 
but binds parties and privies. Randall v. PhiliipSy 3 Mason^ 378. 

18. A ratification of the proceedings of an attorney in a suit is not valid to bind 
the client, unless it is made with a full knowledge of the material facts. WUHamB 
V. Reedf 3 Mason^ 405. 

19. An attorney is bound to disclose to his client, if he has any adverse retainer, 
which may affect his own judgment or his client's interest. But the concealment of 
Hie fact is not a necessary presumption of fraud* Jd, 

20. A conveyance is fraudulent, under the stat. 13 £liz. ch. 5, when the same 
ia voluntarily made by the owner of the land, if land be conveyed, the grantor being 
indebted at the time it was executed ; the conveyance must be made with intent to 
delay, binder, and defraud creditors or others. OilMore v. JVbrlA American Land 
Cotnpany, 1 Pelera^ C. G. R. 461. 

21. In an action for damages for a breach of contract, no evidence of fraud is 
admissible, and if, from evidence given in the course of the cause, the jury should 
be disposed to infer fraud, they should not permit it to influence their verdict* fVill" 
ings Bi oi. V. Consequa, 1 Peters* C. G« R. 302. 

22. Fraud in procuring insurance to be effected is an answer to an action for a 
return of premium, not from any merit in the defendant, which justifies him in re- 
taining money, which exceqao et bono^ is not his, but from the demerit of the plain- 
tiff, which excludes him from the aid of a Court, to draw it out of the defendants' 
hands. Sckwartz v. United States Ina. Co. 3 Wash, C, C. R. 170* 

FRAUDS II. 

Statute of Frauds f 29 Car. 11. 

23. The statute of frauds of New- York is a transcript on this subject of tho 
statute 29 Charles 3d, ch. 3. It declares, <* that no actir»n shall be brought to 
charge a defendant on a special promise for the debt, default or miscarriage of 
another, unless the agreement, or some memorandum or note thereof, be in writing 
and signed by the party, or by any one by him authorized.*' The terms '^colla- 
teral" or" original" promise do not occur in the statute, and have been introduced 
by Courts of Law to explain its objects and expound its true interpretation. 
J? Wolf V. Rabaud et al 1 Peters, 499. 

24. Whethei; by the true intent of the. statute of frau^^^was to extend to cases 
where the collateral promise (s^Lealtedj was a part o^HPH||i|ta|Myj^(ient, and 
founded on the same consideration moving at the same"ffin^De!8Rn^^ 

or whether it was confined to cases, where there was already a subsistL.,^,^ 

demand, and the promise was merely founded upon a subsequent and dibtinct un- 
dertukipg, might, if the point were entirely new, deserve very grave deliberation. 
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But it has been eloaed wilhin very narrow limitB by the course of the wittoritiesy 
and seems scarcely open for general examination ; at least in those States where 
the English authorities haye been fully recognized and adopted in practice. Id. 
498. 

25. If A agree to advance B a sum of money for which B is to be answerable^ 
but at the same time it is expressly upon the understanding that C will do some act 
for the security of A, and eater into an agreement with A for that purpose, it would 
scarcely seem a case of mere collateral undertaking, but rather, if one might use 
the phrase, a trilateral contract. The contract of B to repay the money, is not co- 
incident with, nor the same contract with C to do the act. Each is an original pro- 
mise ; though the one may be deemed subsidiary or secondary to the other. The 
original consideration flows from A, not solely upon the promise of either B or C, 
but upon the promise of both, cbverso inluHoy and each becomes liable to A, not 
upon a joint, but a several original undertaking. Each is a direct original promise, 
founded upon the same consideration. Id. 500. 

26. The case of Wain v. Watters, (5 BlaaL 10,) was the first case which settled 
the point, that it was necessary in order to escape from the -statute of frauds, that 
the agreement should contain the consideration for the promise as well as the pro«» 
mise itself. If it contain it, it has since been determined that it is wholly inunate- 
rial whether the consideration be stated in express terms, or by necessary implica- 
tion. This case has been adopted, to a limited extent, by the Courts of New-Tork 
into its jurisprudence, as a sound construction of the statute. Id. 501. 



GUARANTY. 

I. Cansirnctum of a Ouaranty^ 
II. Effects of a Chmraniy. 
IIL Fraudulent mkrepregenkUion of the credit of a third perion. 

GUARANTY I. 

Construction of a Guaranty. 

\. The following letter of guaranty — 

<< Baltimarey \7ih JVov. 1S03. 
^* Capt- Charles Drummond, 

« Pear Sir : — My son William having mentioned to me, that, in consequence of 
your esteem and friendship for him, you had caused and placed properiy of ymirs 
and your brother^s in his hands for sale, and that it is probable, from time to time, yoi| 
may have considerable transactions together ; on my part, I think properly to guar- 
anty to you the conduct of my son, and shall hold myself liable, and do hold my- 
self liable for the faithful discharge of all his engagements to you, both now and 
in future, (signed) Geo. Prestman''-^will extend to a partnership debt incurred by 
William P. to Charles Drummond and Richard, his brother, it being proved that 
the transactions to which the letter related were with them as partners, and that 
no other brother of thftfaid Charles was interested therein. Drummond v. Presto 
nion,12 Wheat. 616. ^ 

2. In such a ease, the record of a judgment confessed by the principal, William 
P. to Richard P., s H ^aar vivrng partner of Charles and Richard D., for the amount 
of the debt by William P. to the partnership firm, was held to be admissible in evi* 
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deiice» tiller aliUf to charge the guaranty, George P., uoder his letter of guaran- 
ty. Id. 519. 

3. Upon a letter containing this clause ; << The object of the present letter is td 
request you, if convenient, to furnish them (the person on whose account the letted 
was given, who were partners) with any sum they may want, as far as fifly thou« 
sand dollars : say fifly thousand dollars. They will reimburse you the amount, to^ 
g«ther with interest, as soon as arrangements can be made to doit ; and as our em^ 
bargo cannot be continued much longer, we apprehend there will be no difficulty in 
this. We shall hold ourselves answerable to you for the amount.'' Held, that this 
was notanubsolute original undertaking, but a guaranty ; that it covered advances 
only to the persons on whose account it was given while partners, and in partner- 
ship account, and could not be applied to cover advances to either of the partners 
separately, on his separate account ; that the authority of the guaranty was revoked 
by a dissolution of the partnership, and no subsequent advances made by the party 
after a full notice of such dissolution were within the reach of the guaranty ; that 
the letter did not import to be a continuing guaranty for money advanced toUes que 
ties from time to time, to the amount of fi(\y thousand dollars, but for a single ad- 
vance of money to that amount ; and that when advances were made to fifty thou- 
sand dollars, no subsequent advances were within the guaranty ; although at the 
time of such farther advances, the sum actually advanced had been reduced below 
fiCty thousand dollars, by reimbursements of the debtors. Cremcr v. Higginton^ 1 
ikfoaofi, 323. 

4. A guaranty of the notes of A cannot be applied as a quantity of the notes of 
A and B. RusaeU v. Perkins, I Ma$<m^ 368. 

5. Upon a guaranty to the plaintiff of all notes of A., which he should endorse 
to the amount of $10,000, the plaintiff endorsed notes of A to the stipulated 
amount at several banki^ ; and when the notes became due, they were taken up at 
the banks, and new notes, signed by A and B his partner, and endorsed, were re- 
ceived by the banks in their stead. It was held that the guaranty did not apply to 
the new notes ;; and that, by such substitution, the old notes were extinguiaheid. M 

GUARANTY 11. 

I^ecUof a guaranty. 

6. When money is advanced to a partnership under a guaranty, and the partnership 
IS dissolved, and the debt is then carried at the request of the debtors to their sepa- 
rate accounts, according to their proportion of interest in the partnership ; and the 
creditor gives the partners separately a credit for proportion, and discharges the 
partnership account by carrying it to such separate account, and no notice thereof 
is given to the guarantor, the latter is discharged from all responsibilty. Cremtr v* 
HiffgimoHy 1 Afofon, 322. 

7. If upon a letter of guaranty addressed to a particular person, advances are 
made upon the faith of the guaranty, it is the duty of the person so making, the ad- 
vances, to give notice thereof within a reasonable time to the guarantor, otherwise 
he will be discharged from all liability for such advances. Id. 

8. Of the effect of laches in giving notice under a guaranty. Russell y. PerkinSf 
1 Jfcuoit, 368. 

9. One who has become surety for another, cannot recover the amount of bis 
responsibility, without showing that he had paid it, before action brought. Pegoro 
V. French. 1 fTash. C. C. R. 278. 
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GUARANTY III. 

Fraudulent nUtrepreseniation of the credit of a third penon. 

- I 

10. In an action for a false, affirmation of the credit of another, the action is not 
sustained} if the representation was in substance true, according to the party's 
knowledge and belief. The gist of such an action is fraud. Tappan v. Dwling^ 
3 Mason, 101. 



INFANCY. 

1. A father is not of course, upon a luAeas corpusy entitled to the custody of his 
infant child, if brought into Court, but the C ourt will exercise its discretion on the 
subject, and place the infant where it will be most for its benefit. United Stales v. 
Chreenef 3 Mcuon, 482. 
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I. Seaworthiness^ and competency of the skip to perform the voyage. 
II. Risks or perils insured against : (A) What risks are within the 
policy. (B) What risks are excluded by the common memorandum. 

III. Policy : (A) Party effecting the policy and description of the person 

and interest of the insured. (B) Mode of effecting^ can^tUngf 
and altering y and of correctit^ mistakes in the policy. (D) Va- 
hed or open pcUcy — General construction oj tke policy. 

IV. Warranty : (A) Warranty of neutrality* (B) Warranty against 

HUcit and contraband trade. 
y. Representation and concealment. 
VI. Demotion. 
VII. Loss : (A) By capture^ or arrest and detention. (B) By barratry. 
VIII. Abandonment: (A) JJpon capture or arrest. (B) When and kow 
tke abandonment must bemade. (C) Effectof an abandonment. 

INSURANCE L 

SeawortkinesSf and competency of the skip to perform ike voyage. 

1. Under a policy containing the following clause : <^ And lastly^ it is agreed 
that if the above vessel, upon a regular survey, should be thereby declared unsea- 
wprthy, by reason of her being unsound or rotten, then the assurers shall not be 
bound to pay their subscription on this policy," and it was found by the jury that 
Aie vessel was seaworthy at the time of the conimencement of the risk, and when 
she sailed on the voyage insured : Held^ that proof, by a regular survey, of un- 
soundness at any subsequent period of the voyage, discharged the underwriters. 
Dorr v. The Pacific Ins. Co. 7 Wheat, 581. 

2. An exemplification of a condemnation of the vessel in a foreign Court of Vice 
Admiralty, reciting the certificate of surveyors, that the vessel was unworthy of 
being repaired, and unsafe and unfit ever to go to sea again, and produced in evi- 
dence hy the Insured to prove the loss, is a ^' regular sutvey'' in the language of the 
above clause. Id, 581. 
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3. But the survey must correspond with the contract, and if the vessel be declared 
unseaworthy for any additional cause, besides bein^ << unsound or rotten/' it is not 
conclusive evidence of unseaworthiness. Id* 5S1. 

4. Under a policy containing the following clause: ^^ It is d^lared and under- 
stood, that if the above mentioned brig, after a regular survey, should be con* 
demned for being unsound or rotten, the Insurers shall not be bound to pay the sam 
hereby insured, nor any part thereof ;" a survey by the master and wardens of the 
port - of New-Orleans, which was x>btained at the instance of the master, who was 
also a part owner, and was transmitted by him to the other part owner, and by the 
latter laid before the underwriters as proof of the loss, stated, that the wardens 
^ ordered one streak of plank fore and aft to be taken out, about three feet bel<>w 
the bends on the starboard side ; and found the timber and bottom plank so miich 
decayed, that we were unanimously of opinion her repairs would cost more ^an 
she would be worth afterwards, and that it would be for the interest of all concerned 
she should be condemned as unworthy of repair on that ground. We did, there- 
fore, condemn her as not seaworthy, and as unworthy of repair ; and, therefore, 
according to the powers vested by law in the master and wardens of this port, we 
do hereby order and direct the aforesaid damaged brig to be sold at public auction 
for the account of the insurers thereof, or whomsoever the same may concern." It 
was held that the survey was conclusive evidence, under the clause,, to discharge the 
insurers from their liability for the loss. Jwmey v. Columbian Ins. Co, 10 Wheat, 
411. 461. 

5. Qiftfre, How far the State legislatures may authorize the condemnation of 
vessels as unseaworthy, by tribunals or boards constituted under State authority, in 
the absence of any general regulation made by Congress, under its power of regu- 
lating comsierce, or as a branch of the Admiralty jttrisdietion ] Id^ 419» 

6. However this may be, the above condemnation, not being specially authorized 
by any law of the State of Louisiana, it would not have been considered as con- 
clusive evidence within the clause, had not the condemnation been obtained by the 
master, as the agent of the owners, and afterwards adopted by them as proof of the 
fticts stated therein. Id. 

7. £very ship nuist at the commencement of the voyage insured, possess all the 
qualities of seaworthiness, and be navigated by a competent mailter and crew. 
•^JLanoAan v. The Vmversal In8w^€mce Cowptmyf 1 PeierSf 18^ 

8. Seaworthiness in port, or for temporary purposes, such as mere change of po- 
sition in harbour, or proceeding out of port, or lying in the offing, may be one thing ; 
and seaworthiness for the whole voyage quite another. Id. 184. 

9. A policy OB a ship^ ai and from a port, will attach, although the ship be at the 
time undergoing extensive repairs in port, so as in a general sense, for the purpoeea 
of the whole voyage, to be utterly unseaworthy. Id. 184. 

10. What is a competent crew for the voyage ; at what time such crew should be 
on board ; what is proper pilot ground ; what is the course and usage of trade, in 
relation to the master and crew being on board, when the ship breaks ground for the 
voyage ? are questions of fact dependent upon nautical testimony, and within the 
province of the jury. Id. 184. 

11. In a writ or a policy of insurance, where underwriters set up the defence of 
misrepresentation, negligent navigation, deviation, and unseaworthiness, ihe onus prO' 
bandi of the three former lies on the underwriter ; but unseaworthiness is to be prov- 
ed by the assured, for it is a condition precedent. Tidmarsh v. Washifigton F. 
and M, Ins. Co. 4 Masarij 439. 

12. Where a policy is underwritten upon a foreign vessel belonging to a foreign 
country, the underwriter must be taken to have knowledge of the common usages of 
trade in such country as to equipments of vessels of that class, for the voyage on 
which she is destined. He must be presumed to underwrite upon the ground, that 
the vessel shall be seaworthy in her equipments, according to the general custom of 
4he port, or at least of the country, to which she belongs. It would not be a just 
or safe rule in all cases to take that standard of seaworthiness, exclusively, which 
prevails in the port or country, where the insurance is made. Tidmarsh v. Wash- 
ington Ins, Co. 4 Mason, 439* 
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1S» The record of condemnation of a vessej, in a Court of Vice* Admiralty, is not 
evidence per se. The seal does not prove itself, but must be proved by a .witness 
who knows it ; or the handwriting of the judge or cleric must be proved by a witness 
who knows it; or that it is an examined copy. The certificate of the American 
CoDsul is not sufficient to authenticate it. Catlett v* Pacific Ins, Co,, I Paincj 
594. 

14. The testimony of the captain that a survey was held on the vessel, and that 
the surveyors reported that she could not be repaired but at too great an expense, 
and that she was thereupon condemned on his application, although pot evidence of 
these proceedings, was held to be evidence that he coincided with the surveyors in 
opinion. Id, 

15. Where a warrant of survey was issued, and a report made thereon, that the 
vessel was unfit to perform the voyage, and the vessel and cargo were ordered to be 
sold ; the captain cannot be admitted as a witness to prove the condition of theves« 
sel at the time of the survey, and that she was unfit for the voyage. The proceeding 
Was judicial, and the warrant and report must be produced ; but the facts contained 
in the report may be proved by other evidence. Robinson v. Clifford, 2 Wash, C, 
C. R. 1. 

16. A certificate of the Registrar of the Vice- Admiralty Court was produced, 
which stated that the warrant was lost. The certificate is not evidence, but the fact 
of the loss must be proved under a commission. Id, 

17. If a vessel was not seaworthy when the risk insured commenced, and there- 
fore neither party bound by the contract of the insurance, the premium, if paid, could 
not be retained. Scriba v. 7ns. Co, of North Amtrtca, 2 Wash, C. C. R. 107. 

18. The condemnation of a vessel, upon a report of the survey ors^ that many of 
her timbers were unsound and rotten, and that in her strained and shattered condi^ 
tion, and from the want of proper docks at the place for repairing her, her repairs 
would cost more than she was worth ; is not a condemnation, which will excuse the 
underwriters from liability under the clause in the policy which declares, that if the 
vessel should be condemned as unsound or rotten, the underwriters should not be 
liable. Watson et ah v. Ins. Co, North America, 2 Wash, C. C. R. 152. 

19. Although the unseaworthiness of the vessel, occasioned by want of men, at 
the time the risk commences, may not vacate the policy, provided she is seaworthy 
when the voyage commences ; yet she cannot go out of her course, after the com- 
mencement of the voyage, to supply such want. Cruder v. Pennsylvania Ins, Co. 
2 Wash, C. C. R. 339. Et vide S, C, 2 Wash, C. C. R. 2D2. 

20. It is sufficient, on a question of seaworthiness, if the vessel was fit to perform 
the voyage insured, as to ordinary perils — the underwriters are bound as to extra- 
ordinary perils. Watson et ah v. Ins. Co, North America, 2 Wash, C C. R. 481. 

31. If the insured lay a rational ground for the disability of the vessel, by proving 
severe gales during the voyage, and seaworthiness on the preceding voyage, the bur- 
then of the proof of the want of seaworthiness lies on the insurer. Aliter, when a 
disability happens from stress of weather, without any sufficient cause. . JdL 

INSURANCE II. 

Ridii or perils imured agaimt: (A) What risks are within the poUcy. 
(0) What risks are excluded by the common memorandum. 

(A) What risks are within the policy. 

22« A policy was underwritten ^' 1000 dollars on 'brig Vnion^ and 4000 dollars 
on efifects on board said brig from Salem to port or ports in the West Indies^ one or 
more times for the purpose of selling her outward and procuring a return cargo, and 
at and from thence to her port of discharge in the United States.^* The memoran- 
dum for insurance contained this clause : ^*TAc Union is bound to Kingston^ Ja* 

17 
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iMe&$ if noi aUbtced to seU there^ wiH proceed to CuhaJ*^' At the time of t^e 
insurance both pftrties supposed the port of Kingston open to American vessels 
under a proclamation of the governor ; and neither contemplated ahy illicFt tfade. 
The Union went to Kingston, supposing^ the port was open, and was there seized 
and condemned for the iilicit trade. Heidy that the undt'Cwriters were not liable for 
the loss; that the omitted clause, if inserted in tht* policy, would not have altered' 
the nature of the insurance, or liability of the underwriters. Held, also, that the 
emitted clause was not in the contemplation of both parties a part of the contract 
to be inserted in the policy ; but was a representation of a fact. Andrews v. Essex 
Ins. Co, 3 MoBon, 6. 

28. If the loss of the vessel arose from the ordinary circumstances of a voyage, 
6r from sea damage, or wear and tear, which, whhout the action of any extraordinary 
Causes, was to be expected, the insurer is not liable. But if it happened in conse- 
quence of the violence of the winds and waves, running on rocks, or the like, these 
are perils against which the insurer agrees to indemnify. Coles v. Marine Ins. Co. 
i Wash. C. C. R. 159. 

24. It is not Sufficient for the assured to prove that therd were storms daring ihe 
voyage, unless he can fairly trace the injury sustained to their influence. Id. 

\B) What risks are excluded by the contrnm tnemarandum. 

25. In an insurance on << cargo" composed principally of lemona and orahg^s, if 
the whole of the oranges are lost in the voyage by peViis insured against, aiid the 
leroooB are saved and arriv^ the underwriter is not liable fot the loss bfthe Oranges 
under the usual membrandum, which warrants the underwritet'd free from particular 
average on ** fruit," &c. Humphrey v- Union Insurdnct CoNlp^ti^, & Maionf 
429. 

26. As to memorandtam articles, the insurer agrees to pajr for a total loss only ; 
and if the property arrive « the port of delivery, reduced in quantity; or in vallie, to 
any amount, the loss cannot be said to be total ; and the insured cknnot treat it asi 
total loss, or demand indemnity for a partial loss. Marean v. United States Int. 
Co.f 3 Wash. C. C. R. 267. 

INSURANCE III. 

Paliiy. (A) Party effecting the policy, and descrtpUm of the person ami in- 
terest oj the insured. (B) Mode of Reding, cancelling, and cdtering, and 
of correcting mistakes in ihe policy. (D) Valued &r open poHcy ; general 
eonstruction of thepduy. 

(A) Party effecting the policy, and description of the person and interest of 

, the insured. 

27. An insurance broker is entitled to a lien on the policy for premiums paid by 
biqll OB acdount of his principal ; and although he parts with the possession, ifthd 

•policy afterwards comes into his hands again, hts lien is revived, unle^ the manner 
of his partmg with it manifests his intention to abandon the lien. In such a case, 
an intermediate assignee takes ctm onere. Spring V. S. C. Jw. Co. 8 Wheafl 
268. 286. 

.- 28. But in the caae of otWer iiem acquired on the policy, if it be issifmci bma 
^, fora Taluable ceMidcration, while out of the possession of the person acquir- 
ing the lien, and afterwards relarn into bis hands, the lien does not reViVe iis against 
the assignee. Id. 287. ^ 
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:29. A policy '* for whom it may concern" will ia ordinary caaes cover belliger- 
eat prope^y. Buck mid Hedrick v. The Che$apeake Iiuurance Company, 1 Pe- 
tersy 160. 

30- The term iniereil, as used in application to the right to inauroi does not ne- 
cessarily imply property in the subject ofinsurance. Id* 163. 

31. A policy *' for whom it may concern" will cover the whole cargo, though 
the assured had only the legal, without the equitable interest, in part, and a le^ 
and equitable interest in the residue ; and it is competent for him to recover the 
whole in his own name. Id. 164. 

32. L. and P. at the time of obtaining an insurance against loss by fire, were en- 
tilled to one third of the property by deed, and to the remaining two thirds as mort- 
gagees; but one moiety of the whole was held under an agreement which had not 
been complied with, and which purported on its face to be void if not complied 
with ; but the other contracting party had not declared it void, nor called for a com- 
pUance with it. L. and P. had an insurable interest in the property. Columbian 
Lm* Co* v. Lawrence^ 2 Peters^ 25. 

33. That au equitable interest may be insured is admitted ; and no obvions rea- 
son exists to exclude an interiest held under an executory contract. While the con- 
tract subsists, the person claiming under it has, undoubtedly, a substantial interest 
in the property. If it be destroyed, the loss, in contemplation of law, is his. If 
the purchase money be paid, it is his in fact. If he owes the purchase money, the 
property is equivalent, and is still valuable to him. The embarrassments of his af-. 
fairs may be such that his debts may absorb all his property ; but this circumstance 
has never been considered as proving a want of interest in it. The destruction of 
the property is a real loss to the person in possession, who claims title under an ex- 
ecutory contract ; and the contingency, that his title may be defeated by subsequent 
events, does not. prevent this loss. Id. 

34. In a policy at Mnd from a port, the construction of it, as to the time when the 
policy attaches, depends on circumstances. If the vessel be in a foreign port^ in the 
course of a voyage, it attaches from hef first arrival there. If in a domestic port, 
then from the date of the policy. If the vessel has been long lying in port, without 
reference to any particular voyage, then it attaches from the time preparations ar- 
begun to be made for the voyage irisured. If the assured becomes owner while the 
vessel is lying in port, the policy does not attach until after his ownership com- 
mences. Seamans v. Loring, I Mason^ 128. 

35. If a policy be for A. 6. or whom it may concern, and made by an agent with- 
out any warrant or representation of national character, it will cover the interest of 
any person, whether an American or foreigner, who has authorized the insurance* 

Id. 

36. By a policy on vessel and cargo, a party having a lien for advances, or a spe- 
cial ownership and possession, may protect his interest in the vessel and cargo, to 
the extent of his advances and lien. Id. 

37. If a party intends to insure a special or equitable ownership in a ship, he 
most give notice to the underwriter; a common policy on a ship covers only the 
legal ownership. Ohi v. The Eagle tns. Cn., 4 Matotiy 172. 

38. If a policy ofinsurance is underwritten on a ship, the assured cannot set up 
a parol title to the whole of the ship, where the ship's papers on the voyage prove a 
joint ownership in himself and the master. In such case he can only recover for 
his moiety, in case ofloss. Ohl v. The Eagle Ins. Co. 4 Mason^ 172. 

39. The plaintiffs purchased separately each a moiety of the cargo, whiefa was 
specie, arid instructed their agents to get it insured on their joint accounta. The 
agent effected the insurance, but the policy was expressed to be oil account of omw- 
«r5 : afterwards one of the plaintiffs transferred half his share to the person who 
was to go in the vessel as supercargo. Held^ that the term *< owners'^ was descrip- 
tive of the persons intended to be insured, and referring to matters out of the poli- 
cy, wa« open to explanation by extrinsic proof. Catkti v. Paeific Ina. Oo. I Patfit 
594. 
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40. As the underwriters underetood, when they made the insurance, that it was 
on ac(^ount of the plaintiffs only, it was held that they could not set up that the su- 
percargo became an owner before the commencement of the risk. Id, 

41. The bill of lading on its face, and the other papers showed that the interest 
of the three owners, after shipment, wbs joint. But there was an endorsement on 
the bill of lading, stating that one half the cargo was the property of one of the plain- 
tiffs, and the other half the property of the other plaintiff and the supercargo. Htldy 
that the endorsement was intended only to show the extent of each owner's inter- 
est, and that the separate purchase of the cargo, together with the endorsement, did 
not prove that their interests were several. Id^ 

42. Before the end of the voyage it was broken up, and the insured abandoned 
on learning the fact. The instructions to the master and supercargo, showed that 
the rights and duties of the latter, as supercargo, were not to commence until the 
end of the voyage. On the loss of the voyage the master delivered the specie to 
the agent of the supercargo, and it was invested in cotton. Held^ that as the su- 
percargo was not interested in the policy, his acts did not bind the other joint own- 
ers, and that his capacity of supercargo suspended whatever powers he might have 
had as partner, and that the investment by him of the specie, was as agent for the un- 
derwriters, and did not constitute an act of ownership, so as to waive the abiindon- 
ment. Id. 

43. H. S. at the request and for the use of the plaintiff, effected insurance on five 
hogsheads of sugar, on board Tht Brothers^ and on ten hogsheads of sugar on 
board The Sisters ; and in describing the same, by the supposed marks, a mistake 
was committed ; but the intention to insure the quantity of sugar, according to his 
letter of instructions, was declared to the insurance broker. The property of the 
plaintiff was proved to be on board. The mistake in the marks was declared not 
to be material. Q^cRrey if the assured had other sugars on board, and the claim 
had been for a partial loss? Ruan v. Gardner^ 1 Wash. C. C. R. 145. 

44. Witnesses cannot be examined to prove a custom, that when insurance is 
made on goods, with a particular mark ; those goods, so marked, must be on board, 
in order to entitle the assured to recover. Id. 

45. Action on a policy of insurance, on the cargo of a vessel, in which the inter-^ 
est of the assured was that of a surety for the payment of the value of the same, in 
case of its condemnation by a Court of Appeals in Spain, the cargo having been 
delivered to him for his indemnity. This is an insurable interest, and may be co- 
vered by an insurance on the cargo, without the particular circumstances of the case 
having been communicated to the underwriters. Russel v. Union Ins. Co. 1 IVash. 
C. 0. R. 409. 

46. The restitution of the property to the original owners, and thus taking it out 
ef the possession of the surety, and depriving him of his means of indemnity, was 
a loss by one of the perils against which the plaintiff had insured, and he was at 
liberty to abandon. /<f. 

(B) Mode of effecting, eaneeUing, and dliering, and of correcting mistakes 

in the policy. 

4%. A memorandum ■ endorsed on a policy, if there never was a subject upon 
which the poUcy acted, will not constitute a contract Scriba v. Ins. Co. of ^orih 
^siertco, 2 Wash. C. C. R. 107. 

48. No precise form of words is required to raise np a contract of insurance ; 
and if the words used express it, with the intention of the parties, it will be suffi- 
cient. Idm 

. 49. Where parties to a contract of insurance, ignorant of the facts, made an* 
agreement by a memorandum on the policy, which was intended as an indulgence 
te the aaaijired^ the mistake will not prejudice either of them. Id. 
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(D) Valued or open policy — Oeneral construction of the poUof* 

dO. A policy for 10,000 dollars, upon a voyage '' at tind from Alexandria to St. 
Thomas, and two other ports in the West Indies, and back to her port of discharge, 
in the United States, upon all lawful goods and merchandise, laden or to be laden 
on hpard the ship, &c. beginning the adventure upon the said goods and merchan- 
dise, from the landing at Alexsndria, and continuing the same until the said goods 
and merchandise shall be safely landed at St. Thomas, &c. and the United States 
aforesaid ;" is an insurance upon every successive cargo taken on board in the 
course of the voyage out and home, so as to cover the risk of a return cargo, the 
proceeds of the sales of the outward cargo. Columbian Ins. Co. v. Catletty 12 
Wheat. ZSB. 

51. Such a policy covers an insurance of 10,000 dollars during the whole voyage 
out and home, so long as the assured has that amount of property on board, with- 
o\^ regard to the fact of a portion of the original cargo having been safely landed 
at an intermediate port before the loss. Id, 394, 395. 

52. By the usual clause in policies as to prior insurances, the underwriter is ex- 
onerated, if prior insurances to the full value of the vessel and cargo, have been ac- 
tually made by the assured on the same voyage, and in full force at the time, al- 
though by a subsequent agreement, between the assured and such prior underwri- 
ters, before the risk is comtnenced, the prior policies are cancelled. Seamans v* 
Larm^'i 1 Masonj 128. 

53. If in a policy <* at and from," the insured unreasonably delay to commence 
the risk, or the voyage, the underwriter is discharged. It amounts to a non- incep- 
tion of the voyage insured. Td. 

54. The actual cost of the repairs al its true value, and nol the cosfestimated at 
so much per mil tea in a depreciated currency, is the rule by which the underwriter 
is to pay for the repairs. Humphrey v. Union In». Co, 3 Maaonj 429. 

55. If two policies bear the same date, the parties, to entitle themselves to an 
exoneration from payment of a loss, under the common clause, as to insurance by 
prior policies, may show the actual time of execution of each policy, and the poli- 
cy first executed, if it covers the whole interest, is alone to bear the loss. Potter 
V- Marine Ins, Co. 2 Mason^ 475. 

56. Where two policies are concurrently executed, the operation of the priority 
clause is excluded, and the assured may recover his whole loss upon either policy ; 
and the other underwriters are liable only for contribution. Id, 

57. In an open policy the plaintiff must prove his interest, and the value of his 
property, or ho cannot recover. The hill of lading of the outward cargo, is no 
proof of the interest of the plaintiff in the homeward cargo. Beak v. Pettil et al. 
1 Wash. C. C. R. 241. 

68. The foundation of all insurances, unless of the wager kind, is the real value 
of the thing insured. In a valued policy the parties agree upon the value ; in an 
open^ policy, the a>3iired is bound to prove it. The prime or invoice cost, may, in 
mo^t cases, be, prima fcpcie^ a very proper criterion of value, but it is not conclusive. 
The actual value should be ascertained and determined, and this may vary from the 
invoice, or prime cost; and, whatever the same may be, the assurers are bound to 
pay it in an open policy. Sntll el al, v. Delaware Ins,' Co J 1 fVash. C. C. R. 609. 

59. In an action on two policies of insurance, one a valued policy on the vessel, 
the other an open policy on the cargo, on a voyage from New-York to Gibraltar, 
tbe vessel was captured, and carried into Algesiras ; and there, although the cargo 
was not condemned, as it was not permitted to the vessel to sail with it, unless se- 
curity was git^en that it[ would not be carried to a British port in the Mediterranean, 
it was sold by the supra-cargo ; and the vessel, which had not been detained with 
a view to her condemnation, sailed for New-York, with a cargo on freight, and was 
lost ; it is not Aecessary to disclose to the underwriters on the cargo, the particular 
language of the bills of lading ; and if they are general, so as to comprehend the 
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poVt to which ioMraDce is made, it if sufficient. Hurtin v. Pkimx ln$. Co. 1 
Wash. C. C. R. 400. 

W. The seizure and carrying into Algesiras, and the prohibition to cany the car« 
go liway without security, was a complete destruction of the voyage, and authomed 
an abandonment of 4he cargo. Id. 

61. The sale of the cargo by the supra-cai^o, if he acted for the mtoresls of 
all concerned, was proper ; and he had a right thereby to convert a partial into a 
total loss. Id. 

62. The vessel not having been detained with a view to condemnationi and the 
inhibition of exportation of the cargo, but upon security, not affecting her, the as- 
sured had no right to recover for a total loss. Id, 

03. The assured not having abandoned the vessel at the time he abandoned the 
cargo, and having at that time refused to do so, his right to make the same is goney 
and cannot be regained. Id. 

64. The expenses incurred by the detention of the vessel at Algesiras, are sub- 
jects of general average, but her repairs are entirely chargeable to the vessel, the 
cargo having been previously landed. All repairs made necessary by any of the 
ri^s insured against, must be paid by the underwriters. Id. 

65. Effect of the memorandum at the foot of the policy of insurance. Hogan 
V. Dalawarf. Ins. Co. I fVash. C. C. R. 419. 

'66. If it appear that the terms of the order had been departed from in a policy of 
insurance, by fraud or mistake, the Court would consider the order as' containing 
the contract between the parties ; as where it materially varied from the policy ; as 
if the risk stated Hi the policy be from such a place, instead of at and from such 
a place ; or if it contain a warranty not authorised by the order. In such cases the 
variance itself, unless contradicted by proof, would be evidence of mistake. But 
ill ^ach cases the tirder could only be resorted to so far as it varied from the policy, 
and in all respects the policy would govern. Delaware Ins. Co. v. Hogam^ 2 
Wash, C. C. R. 4. 

67* The policy of insurance, without other proof of the payment of the premium^ 
is not evidence of its payment. Mellick et al. v. Feterson^ 2 Wash. C. C.R. 31. 

68. Where the written clause in a policy is inconsistent with the printed pcwts of 
it, the former will be deemed and taken as the contract of the parties. Coster v. 
Fhcmix Ins. Co. 2 Wash. C. C, R. 51. 

69. A policy was underwritten by the Philadelphia Insurance Company, on goods 
on board the Ann, at and from Baltimore to Jeremie, and at and from thence 
to Baltimore, 1 2,000 dollars^ valued. After the arrival of the Ann in the West 
Indies, (he owner was informed, by a letter from the captain, that the return cargo 
would be 112,000 pounds of coffee; and insurance was made by the defendants, 
stating the cargo at 125,000 pounds of coffee, valued at twenty-two cents per 
pound, from which was to be deducted 12,000 dollars, insured in the Philadelphia 
Insurance Company. A total loss took place, and the Philadelphia Insurance 
Company paid the loss, by compromise, waiving an abandonment. 

The policy underwritten by the Philadelphia Insurance Company, must be consi- 
dered as open on the homeward cargo. M'Kim v. Phmnix Ins, Co. 2 IVash* C. 
C. R. 89. 

70. The policy underwritten by the defendants does not bind them to cover the 
whole cargo, valued at twenty-two cents per pound, deducting the sum previously 
insured. .Id. 

71. By the policy made with the Philadelphia Insurance Company, the under- 
writers had ih case of loss a right to as much of the cargo as would, at prime cost, 
amount to 12,000 dollars ; and the second policy, in respect thereto, was void. Id. 

72. The waiver of an abandonment by the Philadelphia Insurance Company, 
did not affect the relations between the plaintiff and the defendants. Id. 

73. If the written and printed clauses of a policy of insurance can be made to 
stand together, and both be available, such an exposition of them should be adop^ 
ed. Scion v. Delaware Ina. Co. 2 Wash. C. C. B. 175. 
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74. The plAintiffii ailected itasiuniica in Ndw-Tork, OA thto Hope, from GibmHtr 
to Ne«r*Yoii^ to the amount of four thonsand dollars, valuing b«r at that sutn ; and' 
thej afterwards effected insuranee on her with the defendants, to the amount of fewr 
thooeand dollars, valuing her at six thousand dollars ; without notice to thcj defend-* 
.antsof the prior insunnce. A partial loss occurred, and the plaintiffs claimed ttf 
charge a partial loss upon the whole amount insured by the defendants in thv 
•econd policy. 

The defendants are liable for as much of the agreed value of the Hope, as is not 
oorered by the prior insurance, being to the extent of two thousand dollars, ilftir^ 
ray el a/, v. ln$» Co. ofPemuykaniot 2 Wask. C. C. R. 186. 

75. It was not necessary to give notice of the first insuranci to the defendants.^ 

76* In case of a total loss, where two insurances have been made, the assured 
may abandon to the second underwriters, and take from them so much as the se- 
cond policy covers. liL 

77. In case of a total loss, the insurer loses precisely as mtich as tho propisrty 
insured was worth at the time and place of shipping it, the expenses of lading inclu- 
ded. What the property cost the assured, is not the rule of value, in adjusting the 
Ibss ; but what it is worth, or would sell for, when shipped. Canon ti ul, v. Ma- 
rine Jus. Co. 2 Washf C. €. R. 468. 

78. The invoice price is not a proper test of value. Id. 

79. The rule for fixing the vSlue of a vessel which has been lost, and which hair 
been insured in an open policjFy is to take the sum she was worth at the time of her 
depirture, including certain expenses. Id. 

80l The alleged custom in Philadelphia, to strike off one third of the groii 
freif ht| for charges, and to pay two thirds only to the assured, in a policy on freight^ 
where a total loss iias dccurred, is unreasonabktf and is in direct opposition to the 
terms of the policy. WGrtgor v. Ins. Co, of Pennsylvania^.^ WasL C. C. R. S9* 

81. The plaintiffs insured $12,000 on the Anna Maria, from Cadiz to Antwerp, 
by a valued policy ; and the vessel having put into Gibraltar in distress, the caplci» 
executed a bottomry bond, which was dated a few days before the policy was made^ 
The Jury found the real value of the Anna Maria to be $15,000, and left to the 
Court the question, whether the amount of the bottomry bond should be deducted 
from the agreed value in the policy, or the real value. The Court held that the de* 
diiction should be made from the real value, as found by the jury. Watson it aL 
V. Ins. Co. of North Anuricay 3 Wash. C. C. R. I. 

82. The rule that if the policy once attaches, the right to the premium becomes 
indefeasible, is not without exceptions. Gray v. Sims^ 3 Wash. C. C. R. 276^ 

83. If a contract of insurance be legal when it is made, and the performance of 
it is rendered illegal by a subsequent law, both parties are discharged from its obli* 
gatlons. In such a case the insured loses his indemnity, and the insurer his pre* 
mium« Id. 

INSURANCE IV. 

}fsnraii%r* (A) Warranty of Neatrdlitv. (B) Wa'rrdiUy againH HUcU 

and contrabana trade* 

(A) Warranty of Neutrality. 

84. Policy of Insurance whereby the plaintiffs for whom it may concern, insured 
$10,000, viz : $2,326 on the cargo, and $1,860 on the freight, and $6,8 14 on the 
profits on b6ard the brig Dick, freight valued at j^a0,000, and profits at $25,000, 
premtum included, at and from her port or ports of loading in Europe, to, at, and 
from any port or ports, place or places, the risk <* to continue for the term of 18 
months, and to attach on merchandise or specie, both or either, toarranied Amtri* 
eon properly. It is understood that the assured are owners of the cargo, but the 
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ralaation of flight and profits hereby agreed to shall be binding, whether the ta» 
ding of the vessel is the property of the assured or of others, or whether at the' 
time of the loss there shall be any cargo on board or not.'* The warranty extends 
to aU4he cargo put on board on which the policy was to attach. Quare, whether 
it does not apply to all the subjects insured f Bayard v. MatsachusetU Fire and 
Marine In$. Co. 4 MaeoUf 256. 

85. Every warranty in a policy of insurance, whether express or implied, con-^ 
stitutes a condition precedent, and the assured cannot recover from the underwri- 
ters, without first averring and proving performance of such stipulations. Craig 
v. United States Insurance Company. 1 Peters^ C. C. R. 410. 

86. The legister of a vessel is the only document which need be on board 
during a period of universal peace, in compliance with the warranty of national 
character. Catlett v. Pacific Ins. Co. 1 Paine, 594. ' . . 

87. It is the original register which i» required by law to be transmitted, on the 
loss of a vessel, to the Register of the Treasury to be cancelled. And it is the 
practice not to destroy the register after it is cancelled ; it is a document required 
bj law to be deposited in the Register's office; and a duly certified copy is legal evi* 
deuce. Id. 

88. It is a breach of warranty of neutrality, that a vessel and cargo, warranted 
American property, shall be navigated and claimed as Spanish property ; and that 
all the evidence to prove the neutrality of the vessel and cargo, is concealed from 
tbe'caftors. Calbreath v. Gracy, 1 Wash. €. C. R. 219. 

89«. In case of such warranty, it is not only necessary that the cargo be in truth- 
neutral, but abo that no act of commission or of omission should be performed, to- 
jeopardize die claim to a neutral character, whether by the owner, or by his agents. 
Id^ 

90. Action on a policy of insurance, dated the 27th of June, 1807, on goods on 
board the Little William, from Philadelphia to Tonningen, or Hamburg, if not 
blockaded ; warranted American property, proof to be made here. The captain 
was instructed, *' If you can ascertain and obtain permission to go to Hamburg 
from ^ cruising vessel at the entrance of the £yder, you will proceed ; but on no 
account attempt it, unless you are well assured that the blockade of the Elbe is 
raised.'^ The vessel was captured by a British cruizer, six hundred miles from 
Tonniogea, and was condemned. The captain did not deliver his letter of instruct 
tions to the captors, until some days after he had delivered the ship's papers. The 
vessel and cargo were condemned by Sir William Scott, as enemy's property. 

The stipulation in the policy, as to the place where proof is to be made in sup- 
port of the wairanty, is not set aside by the sentence of a foreign Court against the 
neutrality, but the same may be vindicated here, notwithstanding such sentence. 
Sperry v. Delaware Ins. Co.^ 2 Wash. C. C. R. 243. 

91. The conduct of the captain, in not delivering the letter of instructions when 
captured, was imprudeni ; but was not such as should affect the assured. Id. 

92. If the instructions to the master violated any of the rules established in the 
Court of Admiralty in England, although such rules were against the laws of na* 
lions, the instructions should have been communit;ated to the underwriters. Id. 

93. The instructions did not violate any of these rules, the vessel being destined 
to Tonningen, unless she should obtain permission at the entrance of a place not 
blockaded, to proceed to Hamburg. Id. 

94. The meaning of the warranty of neutrality is, that the property insured is 
neutral in fdct, and shall be so in appearance and conduct ; that the properly shall 
belong to neutrals ; that it shall be so documented as to prove its neglrality, and 
that no act of the insured or his agents shall be done, which can legally comprormi>e 
its neutrality. Schwartz v. Ins. Co. of North dmarica^ 3 fVash. C. C. R. 117. 
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(8) Warranty against iUidi and contraband trade. 

!^5. Insurance on goods on board the Concord, at and from her port or ports, 
place and places of loading in Honduras, to Liverpool, warranted free from loss in 
consequence of, or detention on account of, any illicit or prohibited trade. The 
Vessel was captured in the Bay of Honduras, by a British vessel, as prisbe, on the 
allegation that she was taking on board mahogany of larger dimensions than was 
allowed to American vessels ; and while on her passage to Jamaica, she, with the 
capturing vessel, was lost. Graham v. Pennsylvania Ins. Co, 2 JVash. C. 
C.R.113. 

96. Privileges given to vessels to cut mahogany, under the treaties between Spain 
and England, in 1762 and 1783. What is the proper construction of those trea- 
ties, and of the proclamations and laws relative to the trade under them, which have 
been issued or ordained by the English government. Jd, 

97- When a seizure is made within the territories of a foreign government, on 
accoant of illicit trade, it cannot be said the wairanty is not broken, because the 
seizure was not made before the vessel arrived at her port of destination, or before 
she had an opportunity to do some act amounting to an actual trading. Smith et 
al. v. Delofoare ins Co, 3 Wash, C, C R. 127. 

98. A warrant against iUtcit or prohibited irade^ has a view to the municipal 
laws and ordinances of the country where the trade is to be carried on ; and fo- 
reigners going there, are bound to know and to observe those laws. The warranty 
amounts to a stipulation, that the trade in which the insured shall engage, shall be 
lawful to the purpose of protecting the property insured, and that it shall not become 
unlawful by die miscondact or neglect of the insured. Id. 

INSURANCE V. 

Hepresentation and concealment* 

^9. Insurance for 18,000 dollars on vessel valued at that sum, and 2000 dollars 
t>n freight valued at 12,000 dollars, on the ship Henry ''at and from Tenerifie, and 
at and from thence to New- York, with liberty to stop at Matanzas ; the property 
warranted American." The policy was executed in 1807 ; and in the same year 
another policy was made, by the same underwriters, on freight for the same voyage, 
to the amount of 10,000 dollars, and the property was also warranted American, 
bat there was no liberty to stop at Matanzas. Tha following representation was 
made to the underwriters on the part of the plaintiff, who was both owner and mas- 
ter of the ship. '* We are to clear out for New-Orleans, the property will be under 
•cover of Mr. John Paul, of Baltimore, who goes supercargo on board, yet Mr. 
Paul will only have part of the cargo to his consignment. There! will be three other 
persons on board, that will have the remainder of the cargo in their care. We are 
to stop at the Matanzas, to know if there are any men of war off the Havanna." 
The vessel sailed from Teneriffe on the 17th of April, 1807, with a cargo belong- 
ing to Spanish subjects, but appearing to be the property of John Paul Dumeste, a 
citizen of the United States, and the same person called John Paul in the repre- 
sentation. The cargo was shipped under a charter-party executed by the plaintiff 
and Dumeste, representing New Orleans as the place of destination. The ship at 
rived at the Havanna on the 7th of July, having put into Matanzas to avoid British 
cruizers, and unladed the cargo, which was there received by the Spanish owners, 
and the freight, amounting to 7000 dollars, paid to the plaintiff who received it, ^^ in 
full of all demands for freight or otherwise, under or by virtue of the aforesaid char- 
tar-pnrty ,and cargo." At the Havanna^the ship took in a new cargo, belonging to 
merchants in New- York, an<jl was lost, with the greater part of the cargo, on the 
voyage from Havanna to New-York. . An action of debt was brought on the first 

18 
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policy for the value of the ship and freight. The sum detnanded in the writ wis 
20,000 dollars, hut the plaintiff limited his demand at the tijal to 18^000 dollars on 
the ship, and 420 dollars for the freight actual! j earned on the voyage from Havan- 
na to New-Tork* fle/d, that he was entitled to recover. Hughu v. UnionJm. Co. 
8 Wheat. 294. 304. 

100. Where an insurance was effected after a loss had happened, though un- 
known to the assured, the master having omitted to communicate information to the 
owner, and having expressed his intention not to write to the owner, and taken 
measures to prevent the fact of the loss being known, for. the avowed purpose of 
enabling the owner to effect insurance, in consequence of which information of tl\e 
loss had not reached the parties at the time the policy was underwritten ; Heldf that 
the owner having acted wilb good faith, was not precluded from a recovery upon 
the policy on account of the fraudulent misconduct of the master. General bU^rtit 
Iru, Co. V. Buggies, 12 Wheat. 408, S. G* 4 ilf oson, 74. 

101. To affirm that '^ in policies for whom it may ooncemy" there can. be no un- 
due concealment as to the parties interested in the property to be insured^ is, obvi- 
ously going much too far; since the underwriter has an. unquestionable right to be 
informed, if he makes the inquiry. The assured may be silmt,.it is true, if he will; 
and let the premium be charged accordingly ; but if the inquiiy, when made, should 
be responded to by information contrary to the verity of the case, this ebvious ly 
gives a conventional signification to the terms of the policy, which may differ Stom 
the known and received signification in ordinary cases* Buck 4r B^drni v. The 
Cluaapeake Ineuranee Campanyy 1 Peters, 159* 

102. If a party knowing that his agent is about to procure insurance ipc him y 
•withholds information fbr the purpose of misleading the underwriter ; H is i^ fraud 

which is fatal to the insurance. M. LaeMhauv. TAe UmoermiJmutWieM Go^miiaiif, 
1 Peters, 186. 

103. Where a party orders insurance, and aAerwards receives intelligence ma- 
terial to the risk, or has knowledge of a loss, he ought to communicate it to the 
agent as soon as with due and reasonable diligence, it can be communicated, for 
the purpose of countermanding the order, or laying the circumstances before the 
underwriter. If he omits to do so, and by due and reasonable diligence the. iofor- 
mation might have been communicated, so as to have countermanded the insuraoca, 
the policy is void. Id. 185. 

104. The omission to mention the time of sailing, if accidental, would not pre- 
judice the insurance, unless material to the risk ; if fraudulently intended, it might 
not in fact mislead ; and whether fraudulent or not, is matter of fact for tb« 
jury. Id. 188. 

105. The material ingredients of all inquiries as to how far the concealment of 
the time of sailing is important, are roiled up with nautical skijl, information and 
experience ; and are to be ascertained in part, upon the testimony of maritime per- 
sons, and are in no sense judicially cognizable as matter of law. Id. 1 88. 

1C6. The contract for insurance against fire, is one in which the underwriters, 
generally, act on the representation of the assured ; and that representation ought 
consequently to be fair, and to omit nothing which it is material for the underwritert 
to know, tt may not be necessary that the person requiring insurance should state 
every incumbrsnce on his property, which it might be required of him to state if 
it was offered for sale ; but fair dealing requires that he should state every thing 
which might, and probably would, influence the mind of the underwriter in forming 
or declining the contract. Columbian Ins. Co. v. Lawrence, 2 Peters^ 25. 

107. Generally speaking, insurances against fire are made in the confidence that 
the assured will use all the precautions to avoid the calamity insured against, which 
would be suggested by his interest. The extent of this interest must always influ- 
ence the underwriter in taking or rejecting the risk, and in estimating the preraiuM. 
UnderwHters do not rely so much upon the principles as on the interest' of tte •<* 
«ured$ and it would seem therefore to be always material that they should kd^ 
'how far this interest is engaged in guarding the property from less* Ii> 
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10$.. If a polky authorise a stopping at a particular port, it is not necessary for 
the assured to disclose that the ship will call there, although he has information of 
the fact. Hubbard v. CooHdgt, 2 QaUis, 253. 

109« The plaiotiffs having stated to the underwriters, in answer to some general 
inquiries, *^ that they had no knowledge that the ship would call at the Cope, and 
knew o( no motive for calling there," &c. and no further inquiries being made by 
the underwriters, this was not a misrepresentation, to avoid the policy. Id, 

110. A representation as to the destination of the ship, if true at the time, and 
not fraudulently made, does not avoid the policy, although the destination be after- 
wards changed. Id. 

111. It seems that if a vessel be described in the policy to be a prize vessel, and 
aifterwards her national character be changed, so as to increase the risk, this dis- 
charges the underwriters. Seamans v. Lorifigy 1 Mason, 128. 

112. If the agent in procuring insurance represents that the ship was not to sail 
until four days after another vessel, which came from the same port and had ar- 
rived, and in point of fact she sailed four days before^ and the difference of sailing 
18 material to the risk, the policy is void. Baxter v. i\eW'England Ins. Co, 3 Ma- 

113. In a policy on a ship there is always an implied representation, that the 
ahip's papers disclose the true legal ownership. Old v. The Eagk Ins, Co, 4 Ma* 
son, 172. 

114* If a party makes a representation on the information of others, and states 
it, not as known to him, but merely as information, the representation is not falsi- 
fied, so as to avoid the insurance, if the fact is not so, but the party has given his 
information truly. THdmarsh v. VTashington Ins, Co, 4 Masony 439. 

115. The agreement of insurance having been made while both parties were ig- 
norant of the loss, and the policy having been completed and executed, although not 
delivered, it is valid and binding, and the plaintiff is entitled to recover, if there be 
no other valid objection. Kohne v. Ins, Co, of North Aintricay X Wash. C. C. R. 
93. 

116. The omission to mention that the voyage from a second port had com- 
menced, at the time of the insurance, if the vessel was in good order at the time of 
her departure from the first port, does not seem material. Id. 

117* If a concealment that the cargo insured had been shipped at a colonial port, 
and had not been landed in the United States, was material to the risk, the facts 
ought to have been disclosed. Id, 

lis. If a foreign regulation be known only to the insuier, he must ask for in- 
formation as to the facts : if known to the insured, he must disclose the same. Idm 

119* QiUiBrey If these regulations are not of general notoriety, whether the as- 
sorer or assured is bound to disclose them, unless express notice of them is pro- 
ved ? Id, 

120. A concealment of facts material to the risk, and within the knowledge of 
the insured, and which the insurer is not bound to know, vitiates the policy. VaU 
▼. Phanix Ins, Co. I Wash. C. G. R. 283. S. P. Kohne v. Ins. Co. of North 
Amerieayl Wash. C. C. R. 158. 

121. It may be a material concealment from the underwriters, if a letter commu- 
nicating the period when the voyage insured commenced, was not exhibited at the 
time the contract of assurance was entered into. This would certainly be so, if the 
vessel was out of time when the insurance was ordered. Johnson v. Phoanix Ins. 
Co. 1 Wash, C. C. R. 378. 

122. Insurance on goods on board the Liberty, from Philadelphia to Charleston, 
lost 4Nf not lost. It was the duty of the assured, to communicate to the underwriters, 
m letter received by him, containing particulars of a hurricane which had occurred at 
Charleston afler the vessel sailed ; although the factaf there having been severe 
gaAea on the eoast of Carolina was known to the defendants. The knowledge of 
the plaintiff was particular, that of the defendants was general. Myers Moses v. 
Jhtttmnre hu. Co. 1 Wash. C. C. R. 386. 
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123. If the assured communicates to the underwriters all the information be had 
honestly obtained, he cannot be charged with misrepresentation or concealment, if 
it should, afterwards, turn out that his informant knew more than he had disclosed, 
or had not stated it truly. Biays v. Union Ins. Co, 1 Wash. C. C. R. 606. 

124. If for fraudulent purposes, he avoided obtaining a full and true disclosure, 
the consequences would be the same, as if he had misrepresented the information 
given him. Id. 

125. The assured is not bound to anticipate every possible ground of suspicion, 
which may, against right, weigh with the belligerent cruisers and Courts, and to 
communicate the circumstances ; although, if against right, the belligerent Courts 
are in the habit of condemning property under particular circumstances, he should 
disclose the circumstances, if they exist, that the underwriter may know how to es- 
timate the risk. Marshall v. Union Ins. Co, 2 Wash.' C. C. R. 357* 

126. A misrepresentation, which will avoid a policy, must not only be/a^M. but 
it must be material, either in relation to the rate of premium, or as offering a false 
inducement to the underwriter to take the risk, when otherwise he would not have 
done sa If it had no influence, or ought to have had none, It cannot be said to 
have been material. Clason v. Smith, B Wash, C. C. R. 156. 

127. The mere expression of an opinion by the assured, or an expectation as to 
a matter which might even imply that the party had some ground, deemed by him- 
self su6ioient, on which to build his opinion, would not amount to a material misre- 
presentation. It was the folly of the assurer, not to have inquired into the grounds 
ofthe opinion. IdU 
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Deviation, 

138. Whether a delay at a particular port constitutes a deviation depends upon 
the usage of trade with reference to the object of selling the cargo. Where differ- 
ent ports are to be visited for this purpose, the owner has a right to limit the price 
at which the master may sell, to a reasonable extent ; and a delay at a particular 
port, ir bona fide made for that purpose, does not constitute a deviation, though oc- 
casioned by this restriction. Columbian Ins. Co, v. CaHetty 12 Wheat, 338. 

129. A vessel armed as a letter of marque, and insured as such, h^s no right to 
cruize at large for prizes, but she may chase and capture hostile vessels coming in 
sight, in the course of her voyage, without its being a deviation ; and there is no 
difference in the law if the vessel be not described in the policy as a letter of marque, 
provided that fact be made known to the underwriter before underwriting the policy. 
Haven v. Holland^ 2 Mason, 230. 

1 30. £very vessel, whether armed or not, has a right of self-defence against hos- 
tile attacks ; and the master has a large discretion on this subject. He is not 
bound to attempt an escape in the first instance, and only to repel ail attack when 
made. He is on the other band at liberty to lay to, or attack the enemy ship, or 
chase her, if he deem thai the best means of self-defence, and not wait until a direct 
attack is made on his own vessel, for self-defence may then be fruitless, by his be- 
ing crippled. Id. 

131. If a vessel capture an hostile vessel in self-defence, she has a consequent 
right to take possession and man out the prize, for she has a right to make her vic- 
tory effectual, and it will be no deviation, if thereby her own crew be not injuriously 
weakened. Id. 

132. Liberty in a policy of insurance to touch at a place, does not justify iradmgi 
and trading would be a deviation, and avoid the policy. United Stales v. The Pavl 
Sheamtany I Peters^ C. C. R. 9S. 

133. In an action on a policy of insurance on goods on board the ship Maryland, 
at and from New-York to the Cape of Good Hope, with liberty to proceed to, and 
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trade at the Isle of France^ and any port or ports in the Indian seas, and at and 
from the ports she might go to, back to New- York ; with liberty to touch and trade^ 
as usual, on the outward and homeward voyages, for refreshments. The vessel 
touched at the Isle of France, thence to Trincomala, proceeded to Madras and 
sold part of her cargo, and went from thence to Tranquebar, where she took in 
goods and proceeded to Batavia ; there she sold the remains'of her original cargo, 
as well as the goods taken in at Tranquebar, and sailed from Batavia with a cargo 
purchased with the proceeds of her outward cargo, and of the goods taken on board 
at Tranquebar. After leaving Batavia, all the officers died ; and before his death, 
the captain directed one of the seamen, who was ignorant of navigation, to take the 
ship to the Isle of France, and deliver her to the consul. She arrived there, and 
was despatched for New-Tork, under the command of a British subject, but was 
lost on the voyage. It was heldy that the trading was within the terms of the poli- 
cy — that the proceeding to the Isle of France was not a 'deviation — that the acts 
of tbe consul^ if irregular, could not prejudice the rights of the insured. Winthrop 
V. Unianlns. Ce. 2 Wash. C. C. R. 7. 

134. To go out of her course to save the life of a man will not constitute a devi- 
ation. Bend v. Brig Cora, 2 Wash. C. C. R. 80. S. C. 2 Adm. Decis. 361. 

135. The smallest deviation from the usual course of the voyage, without a justi- 
fiable necessity, discharges the underwriters, although the loss was not the imme- 
diate consequence of the deviation. Martin v. Ddatoare Ins. Co. 2 Wash. C. C* 
R. 254. 

136. It is not an excuse /V>r ^ deviation, that there was a sufficient number of 
hands to navigate the vessel to a port, where the necessary addition to the crew 
could be obtained for ihd whole voyage ; such port not being in the course of the 
voyage, and the want ot bands existing before the commencement of the voyage in- 
sured. The vessel shoald be fitted for the voyage insured at the time of her depar- 
ture. Cruder v. Penns^jkania Ins. Co. 2 Wash. C. C. R. 339. Ei vide S. C. 2 
Wash. C. C. R. 262. 

137. Insurance was effected on goods in a voyage at and from Guadaloupe to 
a port in France, on the Atlantic. The vessel, instead of going direct to France^ 
stopped at Santos two or three days, which was proved to be the safest and most 
usual route in time of war. lithe vessel went to Santos with the honest intention 
to avoid British cruizers, and i^mained there no longer than was necessary, the de- 
viation was excusable. Goyoti v. Pleasants. 3 Wash. C. C. R. 241. 

138. A deviation is not mer^y the unnecessary going out of the track, or course 
usually taken, but it is also a d^arture from either the express or implied terms of 
the contract. Warder et al. v. Goodsf <$>c. 1 Jtdm. Decis. 31. 

139. Delays for saving of ships, goods, or mariners, producing uncommon risk, 
cannot be legal excuses on the }iirt of the insured on policies as they are generally 
made— such delays being breairbes of the implied terms of the contract, by ex- 
posing to hazards not originally Counted upon, foreseen, or in the contemplation of 
the parties. Id. 

140. All excuses for leaving the course or delays must be from necessity. Id* 

INSURANCE VII. 
Losi : (A) By capture^ or arrest and detention. (B) By barratry. 

(A) Bycapture^ or arrest and detention. 

141. Where the cargo, in the course of the outward v6yage, and before its ter- 
mination, was permanently separated from the ship by the total wreck of the latter, 
and the cargo, being perishable in its nature, though not injured to one half its 
value, it became necessary to sell it; the further prosecution of the voyage with the 
oaae ship or cargo became impracticable; Held, that this was a technical total loss. 



Itf INSUBANCE. 

•ft teeottiil of the brealuog up of the voyage. Cohmbian Im. Co. t. CatUUp 12 
Wktat. 891. 

142. Freight is not a charge upon the salvage of the cargo in the hands of the 
voderwriters, whether the assured is owner of the ship or not Id, 895. 

143* Where a vessel was stranded, and afterwards, before abandonment, was got 
off without material injury, but was, in the intermediate time, sold by the master at 
pi^Uc auction, and purchased by him ; it was held that the plaintiff was not enti- 
tled to recover for a total loss. Church v. Marim Insurance Company y 1 Mason^ 
841. 

144. A policy was underwritten on a vessel for 12 months. In the course of her 
voyages, during this period, she sailed from Providence^ bound to Nevh Orleans^ 
with a cargo on board belonging to the owner of the ship, and encountered a gale, 
and was compelled to cut away her masts and rigging, and to return to JVew York 
tor repairs, where it was found that the repairs would cost more than half her value. 
The cargo was taken out and sold by the owners, who had insured the same. I'he 
cliim was now for a total loss of the vessel, she having been abandoned to the un- 
derwriters. In adjusting the loss, it was held^ that the cutting away of the masts 
and rigging was a general average to be borne by the ship and cargo in the same 
manner as if they belonged to different owners. In such a case, if the owners of 
the ehip and cargo are different, the owner of the ship may recover the whole 
amount of his loss without any deduction of the general average due on the cargo. 
But where the ship owner is also owner of the cargo, the amount due from the 
cargix-may be deducted from the total loss on the ship by the underwriter. PoUer 
r. Providence Washington Ins. Co. 4 Mason^ 298. 

145. In an action to recover the amount of three bags of ^anish dollars^ which 
had been taken from the vessel on the voyage, during which she was boarded by 
the crew of a privateer, the plaintiff must prove the loss to have occurred, by some 
one of the perils insured against ; but a loss by embezzlement of the crew, is not 
included in the policy. Hicks v. Fiizsimmons^ 1 Wash, C« C. R. 279. 

146. Proof that possession was taken of the vessel, by a privateer under Spa- 
nish colours, and that she was carried into Porto Rico, is sufficient evidence of a 
total loss after three years ; during which time nothing has been heard of the ves- 
sel and cargo ; and to enable the assured to recover, it is not necessary to show a 
condemnation. Ruan v. Gardner^ 1 Wash. C. C. H. 145. 

147. The protest of ont3 of the sailors of the caftured vessel, made after his re- 
turn to the United States, at the first port, and left vith the broker of the assurers, 
to fix the period from which the loss was to be pai], may be given in evidence for 
that purpose ; but it is not evidence of any fact contained in it. Id. 

148. In an action on a policy of insurance, on goods, one of the part owners of 
the vessel^ not interested in the insurance, may be examined to prove the loss, and 
other facts. Id. 

149. A partial loss of an entire cargo, by sea damage, if amounting to more 
than fifty percent, may, under circumstances, be converted into a technical total 
loss ; but not if a distinct part of the cargo be destroyed, and the voyage be not 
thereby broken up, or rendered unworthy of being prosecuted. Seton v. Delaware 
Ins. Co. 2 Wahh. C. C. R. 175. 

150. It is a uniform rule, in estimating the loss upon a vessel which has never 
been heard of, and is therefore considered as lost, to calculate interest after twelve 
months and thirty days from the last period when the vessel was hei^rd from. Hal* 
kt et al. V. PhoRnix Ins. 2 Wash. C. C. R. 279. 

151. Where a vessel has upon a report of a survey, under an order given by (he 
American Coninil, been sold by the captain, without a regular condemnation, the 
loss cannot be made total ; but the assured is entitled to no more than the amount 
of loss actually sustained. Cort et al. v. Delaware Im. Co. 2 Wash. C. C, R. 876. 



INSURANCE. UM 



(B) By hamUry. 

155. It is not essential to constitute barratiy, that it shonld be to the interest of 
fhe master. Dedtrer v. Ddawam Ins. Co. 2 Wash. C. C. R* 61. 

158. If the act of the master were intended to benefit the owner, although nusta* 
koDj k cannot be barratiy, because it was not fraudulent, or criminal. Id. 

INSURANCE VIII. 

uUKOndonment. ( A) Upon capture or arrest. (C) Effect of an abandtm' 

fneut. 

(A) Upon capture or arrest. 

154. WherCi in a policy of insurance, a technical total loss is asserted as the 
ground of recovery, the loss must be occasioned by the immediate operation of 
eome of the perils insured against, and it is not sufficient that the voyage be aban- 
doned for fear of the operation of the peril. Smith v. The Universal Ins. Co. 6 
SVhs^. 176. 

15$. The Insurers do not undertake, that the voyage shall be performed without 
delay, or that the perils insured against shall not occur ; they undertake only for 
losaes sustained by those perils ; and if any peril does begin to act upon the subject, 
yet if it be removed before any loss takes place, and the voyage is not thereby bro- 
Ikoo up, but is, or may be resumed, the insured cannot abandon for a total loss. Id. 

156. Insurance on munitions of war, laden on board a neutral vessel, on a voy- 
age from New-York^ to and at a port or ports, place or places, in the Gulph of Mex- 
ico, from the Belize to Campeachy, both inclusive, and from either back to New- 
York, &c. with a memorandum, that the insurers should be free from any loss aris- 
ing from illicit or prohibited trade. The goods insured were prohibitt^d from being 
imported into the ports of New Spain, in possession of the Royalists, by the laws of 
Old Spain, but were permitted to be introduced into such ports as were in posses- 
sion of the insurgents. The vessel and cargo arrived off a place in possession of 
the patriot General Mina, and the master made an agreement to sell the cargo to 
him, deliverable from time to time, as he should want it, at St. Ander. But before 
the cargo could be delivered, the vessel was chased off by Spanish armed ships, 
and after making several attempts to return, was compelled to proceed to the Ba- 
Uze for repairs ; after which she again approached the coast, but found it still in 
poi^aassion of the Royalists, General Mina having retired into the interior. The 
objects of the voyage being thus defeated, the vessel returned to New York with 
the original cargo on board ; and the insured then abandoned to the underwritersi 
not having before had information of the breaking up of the voyage. Held, that 
the insured were not entitled to recover as for a total loss of the voyage. Id. 

157. Policy on ship Jtrgonant and cargo, at and from Leghorn to her port of dis- 
Qharge in the United StateSy ship Huiled on her voyage, being owned at and bound 
to Salem. She was cast away, in March 1820, on a ledge of rocks, near Ports- 
mouth harbour (New Hampshire,) and immediately bilged. She was in such a 
desperate situation, that it was nine chances out often that she would be totally lost 
and wrecked in twenty-four hours. In this situation the, owners abandoned to the 
underwriters. Theie was no verbal acceptance of the abandonment, but the under- 
writers declined any further agency of the owners, sent their own agent to take pos- 
•easiioii of the vessel, eell hex if deemed best, and act as he chose in all respects as 
to the vessely bat directing him not to n^eddle with the cargo (specie,) which had 
not been abapdoflf^d. Tk^ owners never meddled with the ship after the abandon- 
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ment; but the agent of th« underwriten took exclusiTe posseosioif, AUd by nloeC 
extraordinary good fortune and good weather, she was got o^and carried to ParU-^ 
movih in about a week. She was injured to about one half of her value, and the 
necessary repairs could not be made in a period short of three monlhsy which was a 
longer period than the usual length of the voyage insured. AAer the vessel was 
got off, the underwriters offered to return her to the owners. They refused to fe< 
ceive her. The underwriters then repaired her in three months, under their own' 
agent, and when repaired offered her again to the owners. The latter again re^ 
fused to receive her ; and never authorized the repairs in any shape. They adhered 
to their abandonment as good, and that henceforth they had nothing to do with the 
ship. 

The Court held^ firsts that the owners had a good right to abandon under thecir- 
eumstances, even if the injury was less than one half the value. Secondttfy that ia 
estimating that half value, there was not to be a deduction of one third, new for old, 
as in case of partial loss; that the half value which authorized an abandonment,^, 
was half the sum which the ship, if repaired, would be be worth after repairs made. 
If the ship, when repaired, would not be worth double the amount of repairs, the 
owners had a right to abandon. Thirdiy^ that the underwriters had no right ta 
take possession of the ship, either to move her or to repair her, without tlfe consent 
of the owners. That these acts of taking possession, &c. afler the abandonment, 
were, in point of law, an acceptance of the abandonment, since the underwriters 
could not be justified in them, except as owners of the property. FourihlyfihBt an 
abandonment, once made and accepted, is irrevocable by either party, without 
the assent of the other. Peele v. The Merchants^ Insurance Company^ 3 Ma^ 
son^ 27. 

158. A vessel was insured from Messina to Boston, She met with disasters in 
the course of her voyage, put into Lisbon for repairs, and ihey were made, exceed- 
tfig half\\ex value. A bottomry bond was given for the amount.. She proceeded 
on her voyage, and safely arrived. Four days before her arrival, the owner aban- 
doned, not having previous information ; subsequently, the vessel was sold under 
the bottomry bond. Held, that the loss was not total at the time of the abandon*^ 
ment, and the plaintiff could not recover for a total loss. Held, also, that in this^ 
case the underwriter was entitled to have the usual deduction on the repairs of one 
third new for old, as the sale of the vessel was by the default of the owner.^ Hwn^ 
phrey v. The Union Ins, Co, 3 Mason, 429. 

159. In a suit in rem on a bottomry bond, underwriters, to whom an abandon- 
ment is made, which has not been accepted, are not admissible as claimants. Ship 
Packet, 3 Mason, 255. 

160. Qticere, Whether, when at the time of an offer to abandon, the property was 
restored ; the assured can recover for a total loss ? Beale v. Pettit et ai, t Wash'. 
C. C. R. 241. 

161. Where an insurance is made upon goods and freight from New-Torkto~ 
Cape Francois, and if prevented entering that port, to some other port mentioned' 
in the policy ; and the vessel is prevented by a blockading squadron, from entering 
any one of the designated ports, and is obliged to end her voyage ; it is a loss 
within one of the perils insured against, the voyage being completely broken up; and 
the insured has a right to abandon. The same principles apply to an insurance on 
freight, although the owner of the vessel was also owner of the cargo. Simmons v. 
Union Ins. Co. 1 Wash, C. C. R. 382. 

162. The vessel and cargo insured, were captured as prizcy libelled and acquitted 
on the 7th of July ; and on appeal by the captors, the sentence was affirmed on 
the 9fA of July, and restitution was decreed ; and on the I9th of July, restitution 
of the property captured was actually made, except of that which had been pillaged 
by the captors ; but at what hour of the day the same was made, was submitted to 
the Court. On the same day a survey was made to ascertain the amount of* the 
spoliations of the cargo, and on the 30th of July the vessel proceeded on her 
voyage. On the 17th of July, (in New- York) the plaintiff received a notice of 



the Cfiptore. On th ISthf he directed his agent io Philadelphia to abandon, who 
did SQ otttie igth, informing the plaintiff thereof by mail ; the mail leaving Phila^ 
delphia for New- York at ^ve/oe o'cloek on the I9th of July* 

The actual siiiU qf tke lossy at the time of the abandonment, ought to decide th« 
right of the assured to make the less a total one; and it is on (be reality of ike ios$- 
0/ the time of the abandonfMnt^ its l^ality depends. MarduUl y. Delaware Ins* 
Co. 2 Wash. C. C. R. 54. 

163. The right to abandon did not depend, in this case, oU'the questioni whether 
the restitution was actually madcy and the property in possession of the master of 
the vessel. The property was in the actual possession of the master, after the ^e* 
cree and warrant of restitution delivered to the master. Id, 

164. If a sufficient cause for abandonment is stated by the assured to the onder* 
writers, when fie offers to abandon, he need not communicate other or additional 
caus^, althotigh they were known to him .; if the undenoriters refuse to aeeepi the 
abandonment, ' Dederer v. Delaware Ins, Co, 2 Wash, C. C. R. 6l, 

165. Insurance was made on the freight of the Venus, from Philadelphia to the 
Isle of France. On the voyage insured, the ship was stopped by a British ship of 
war, on the 16th of January, 1808, detained for a short time, and discharged, her 
register being endorsed ^^ warned not -to proceed to any port in the possession of 
his majesty's enemies." The Venus returned to Philadelphia on the 23d of Febru- 
ary, 1808, and the assured claimed for a total loss. The Isle of France was not 
blockaded by an actual force, until after the 1st of February, 1808 ;' but the captain 
of the British ship informed the master a lid owner of the Venus, that the Isle of 
France was blockaded, and that she would be prize, which caused the Venus to 
return to Philadelphia. 

The actual existence pf a blockading force, and only reasonable doubt prevailing 
chat there is danger from it, does not justify a deviation from a voyage insured. 
King V. Delaware Ins, Co, 2 Wash. C. U. R. 300. 

166. If the underwriter is to be rendered liable for a technical' total loss, where 
none has really been sustained, the insured ought to do all in his power to prevent 
such loss, and he should proceed upon his voyage until the danger of an actual loss 
IS rendered manifest. Id. 

1 ^. Information of the place to which a vessel is proceeding, being surrounded 
by hostile privateers, will not authorise the captain breaking up his voyage, from an 
apprehension of danger, and thus make the underwriters liable. Id. 

l6S, An increase of risk, af^er the voyage is begun, will not excuse the insured, 
beyond a prudent and necessary deviation^ in order to avoid it. Id, 

l69* if the assured states an insufficient reason for abandoning, he cannot, at the 
trial, rely upon one not stated in the notice. . Id, 

170. Insurance was effected 21st December, 1807, on the Hazard, to Havana. 
She cleared on the 2l8t of December, and sailed on the same day, but was de- 
tained by head winds, and was afterwards arrested in the bay of Delaware, and pre- 
vented from proceeding, under the embargo law, passed 22d December, 1807, and 
promulgated at Philadelphia on the 2^ December, 1 807 ; in consequence of 
which she returned to port, and was abandoned by the plaintiff to the underwriters. 
The insured was held to.be entitled to recover for a total loss. Odlin v. Ins, Co, 
of Pennsylvania^ 2 Wash. C. C. R. 312. 

I7i. A capture as prize will authorize an abandonment, as soon as notice is re- 
ceived, provided the loss continue to the time when the abandonment is made. 
Queen et al, v. Union Ins. Co, 2 Wash, C. C. R. 331. 

172. If a re-capture is made with a view to salvage, and this does not exceed, 
with the expenses, one half of the value of the properly, and the re-capture pro- 
duces only a temporary interruption of the voyage, the insured cannot abandon. Id, 

173. If the re-capture be as prize, or the voyage be lost, or not worth pursuing ; 
if the salvage be very high, or if further expenses be necessary, and the underwriters 
will not aglree to pay them, the as$ured may abandon. Id, 

.174. Insurance on the freight of the Hannah, at and from New- York to Wil- 
Tniqgton in North Carolina, and thence to Barbadoes, and back to Ftttbuklpkia. 

19 
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At Wilmington, a cargo was prepared to be shipped in (he Hannah, had she ar- 
rived there. The vessel aras forced, by stress of weather, to put into Norfollc, and 
arrived there in a state of wreck. The agent of the plaintiffs gave nolke to the 
defendants' agent at Norfolk, and requested him to have all the repairs made that 
were necessary, which he declined. The repairs would have cost npwards of 30OO 
dollars, at which sum the vessel was insured. The plaintiffs offered to abandon^ 
and the vessel was sold for 325 dollars. 

' If the injury which the vessel sustained exceeded one half of her value, the in- 
sured had a right to abandon, unless the underwriters would agree, at all events^ to 
pay for the repairs, though they should exceed what they were liable for. If only a 
partial loss bad taken place. Sort ei ah v. Delaware Ins, Co, 2 Wash. C. C. R. 
546. 

175. The refusal of the agent of the defendants to pay for such repairs only as 
the defendants were liable for, and not for all the necessary repairs, authorized tbe 
abandonment* Jd, 

(C) Effect of an abandonment* 

176. The law gives to the act of abandonment, to underwriters, when acceptecf, 
all the effects which the most accurately drawn assignment would accomplish. The 
underwriter then, stands in the place of the insured, and becomes legally entitled to 
all that can be recovered from destruction. Cwnegys et aL v. Vasse^ 1 Peters^ 2 1 3. 

1T7. After an abandonment of a vessel is accepted by the underwriters, they be- 
come owners for the voyage, and are liable for seamen's wages from the time they 
become owners. They are entitled to the freight earned from that period. Sam* 
mond v. The Essex Fire and Marine Ins. Co. 4 Mason j 196. 

178. Where the vessel and freight are separately insured, after an abarnd'oomenl 
made to each set of underwriters, the underwriters on the freight are entitled to the 
freight earned before that time, and the underwriters on the vessel to that earned 
after. Id. 

179. If after an abandonment the voyage is continued by the underwriters with^ 
out objections, it is presumed to be continued on the original terms as to compensa^ 
tion of the master and seamen. Id. 

180. If the master make a special contract to receive a moiety of the freight in 
lieu of wages, and propures insurance on his part of tbe freight, and abandons as for 
a total loss, and freight is subsequently earned, his abandonment does not operate 
as an assignment of the freight so subsequently earned, and he is entitled to recover 
his moiety of the same freight against the owners, or abandonees, who have receiv- 
ed it. Id. 

181. Where the supra-cargo of a vessel which had been captured, the voyage 
broken up, and the cargo abandoned to the underwriters, has invested the proceeds 
of the outward shipment in another cargo, upon the sales of which a freight has 
been made ; the underwriters are entitled to the profit. Simmas v. Union Ins. 
Co. 1 Wash. C. C. R. 443. 

182^ When the outward voyage of a vessel is broken up, and the vessel insured 
earns freight on her return voyage ; the underwriters upon her, on her outward voy- 
age, have no claim to the freight earned after the voyage insured has been broken 
up. Id. 



JURISDICTION. 

1. The decisions of the Board of Commissioners under the acts of Congress 
providing for the indemnification of claimants to public lands in the Mississippi ter- 
ritory, (commonly called the Yazoo lands,) are conclusive between the parties io all 
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ttMn within the jurisdiclioQ of the CommiMioneri. Brown v. Jeclwon, 7 Wk$aU 
218. 237. 

2. Thu determination reconciled with that of the Court io Brovfn v. GUnum^ 
mUe^ w^. IV. p. 255. Id. 240. 

3. A State Court cannot issue a mandamus to an officer of the United States. 
M' Clung y. SiUiman, 6 Wheat 598. 

4. In summarj proceedings, where a Court exercises an extraordinary power un« 
der a special statute, which prescribes its course, that course ought to be strictly 
pursued, and the facts which ^ive jurisdiction, ought to appear on the face of the 
record ; otherwise, the proceedings are not merely voidable, but absolutely void, as 
being coram nonjudice. ThcUcker v. PoweU, 6 WhtaL 119. 

5. If the Court of a State had jurisdiction of a matter, its decision would be con- 
clusive ; but this Court cannot yield assent to the proposition that the jurisdiction 
of a State Court cannot be questioned, where its proceedings are brought, collate- 
rally, before the Circuit Court of the United States. Elliol ei aL v. Ptir&ol et aL 
1 PeierM^ 340. Thompson v. Tolmie^ 2 Petersy 157. 

6. Where a Court has jurisdiction, it has a right to decide any question which 
occurs in the cause ; and whether its decision be correct, or otherwise, its judg- 
ments, until reversed, are regarded as binding in every other Court* But if it act 
without authority, its judgments and orders are regarded as nullities* They are 
not voidable, but simply void ; and form no bar to a recovery sought, even prior to 
reversal, in opposition to them* They constitute no justification ; and all persons 
concerned in executing such judgments or sentences, are considered in law, as tres- 
passers* Id, 340. 

7. The jurisdiction of any Court exercising authority over a subject, may. be in- 
quired into in every Court, where the proceedings of the former are relied on and 
brought before the latter by the party claiming the benefit of such proceedings. id» 
340. 

8. Every nation has exclusive jurisdiction over the waters adjacent to its shores, 
to the distance of a cannon shot, or marine league. Brig Ann^ 1 GaUis, 62* 

9* A Court of Common Law cannot, even incidentally, decide a question of 
prize. Maisonnaire v. Keating, 1 Gallia. 325. 

10. Courts of Common Law have a jurisdiction concurrent with the Admiralty 
over maritime contracts. De Lovio v. Boit et aL 2 Gaiits* 39S. 

11. A Court of Law has concurrent jurisdiction with a Court of Equity, to sus* 
tain a suit to enforce a bond cancelled by the obligee in consequence of fraud prac- 
tised by the obligor* U. Stales v. Spalding, 2 Mttson^ 478^ 

12. The purchase of lands by the United SlateSy ^or public purposes, within the 
territorial limits of a State^ does not of itself 6u3i the jurisdiction or sovereignty of 
such State over such lands, so purchased. United States v. Cornell^ 2 Masony 60. 

13* The constitution of the United States declares that Congress shall have pow- 
er to exercise ^^ exclusive legislation'^ in all '< cases whatsoever*^ over all places pur- 
chased by the consent of the Legislature of the State in which the same shall be, 
for the erection of forts, magazines, arsenals, dockyards, and other needful build* 
ings. When, therefore, a purchase of land for any of these purposes is made by the 
National Government, and the State Legislature has given its consent to the pur- 
chase, the land so parchascd, by the very terms of the constitution, ipsofaciOy falls 
within the exclusive legislation of Congress, and the State jurisdiction is completely 
ousted. Id. 

14. The will of a feme covert, under a power reserved in a settlement, must be 
proved in our Courts of Probate before it can be acted upon elsewhere, exactly as 
the wills of persons sui juris. The Courts of Probate have exclusive jurisdiction of 
such questions. Picquet v. Swan, 4 Masotiy 443. 

15. Courts of limited jurisdiction must act within the scope of their authority, or 
it must appear on the face of their proceedings that they did so exercise their au- 
thority, or all they do will be coram non judics. Leasee of Kemp v. Kennedy, I 
Peters' C. C. R. 30. 
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16. The juriidiction of S(tt« CouHs as to treaton, im not Hraited. Ktmp ▼. Km- 
nedy, I PeUri" C\ C. R. 30. 

17. If a Court authorized to try aod decide on such offences, declares an actio 
be treason, which by the laws constituting the Court is not such, it is error and its 
judgment maj be reversed by a superior tribunal ; but this is not a usurpation of 
power. Id. • 

18. A deed executed for the purpose of giving jnrisdictioir to the Federal Court, 
will not be countenanced so as to sustain the jurisdiction. Hmr9t v. M^Jftil^ 1 
Waak. C. C. B. 70. 



LEGACY. 

1. To make a pecuniary legacy a charge upon lands devised, there must be ex- 
press words, or a plain implication from the words of the will. W^^ight r. Dienn, 
10 Whtai. 229. 

2. Where a legacy for which suit is instituted, is given jointly to sevrrat persons 
in different families, and the legatees take equally, and the numbers in neither fa- 
mily are ascertained by the will, all the claimants ought to be brought before the 
Court Pray et al. v. Bdi ei a/., 1 PeierSf 681. 

3. The will of the testator says, << whereas my will is lengthy, and it is possible 
I may have committed some error or errors, I therefore authorise and empower, as 
fully as I could do myself if living, a majority of my acting executors, my wife to 
have a voice as executrix, to decide in all cases, in case of any dispute or conten- 
tion ; whatever they determine is my intention shall be final and conclusive without 
•any resort to a Court of Justice." Clauses of this description have always received 
such judicial construction, as would comport with the reasonable intention of the 
testator. li. 679. 

4. Even when the forfeiture of the legacy has been (declared to be the penalty of 
not conforming to the injunction of the will, Courts have considered it, if the legacy 
be not given over, rather as an effort to effect a desired object by intimidation, than 
as concluding the rights of the parties. If an unreasonable use be made of the 
power, one not foreseen, and which could not be intended by the testator, it has been 
considered as a case in which the general power of Courts of Justice to decide on 
the fights of parties ought to be exercised. Id. 680. 

5. A logacy bequeathed to a grand-daughter by the codicil, " in lieu" of a devise 
in the will to her mother, who had since deceased, is a revocation of the original 
^ievise to the mother. Brownell v. De Wolf^ 3 Masan^ 486. 

6. A, by his will, lefc B, a minor, j(30,000, to be invested by his executors in an 
institution for savings, tf> be paid on her marriage^ or arrival at age, and in the mean- 
time the interest thereon to be paid to his wife for the maintenance of B ; and be 
ordered all the public stock to remain in his name in the loan office at P., to be 
bound to pay the #20,000, adding, that his reason for so doing was to make good 
any deficiency or depreciation that might take place in the Savings Bank. Held, 
that the whole public stock was pledged as security for the principal legacy, but 
not for the accruing interest. Vn^on v. Dt Wolf, 3 Ma^miy 123. 
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LEX LOCI. 

t 

V 

I. Lex loci contractus. 
11. Lex lod rmi Hta. 
III. Lex fori. 

LEX LOGI I. 

Lex lod coniractus, 

1. Five years bona fide possession of a slave constituting a title by the laws of 
Virginia, under which a plaintiff may recover In detinue, such a possession is a 
legal defence to a purchaser under such possessor. In the Courts of Tennessee. 
Although the rule of limitation applicable to this species <^ property is, strictly 
speaking, a part of the hx fori of Virgmia, yef as it constitutes the title of the 
vendor to the pi^operty, it is a bar to an action against the vendee in the CourU of 
another State. SheUy v. Gtiy, 11 Wheat. 36l. 

2. In a contract for the loan of money, the law of the place where the conti'act 
is made is to govern ; and it is immaterial that the loan was to be secured by a 
mortgage on lands in another State. De Wolf v, Johnson^ 10 Wheat. SdJ. 

3. In such a case, the statutes of usury of the Sfate where the contract was madej 
and not those of the State where it is secured by mortgage, are to govern it, unless 
there be some other circumstances to show that the parties had in view the laws of 
the latter State. Id. 

4. The discharge of a citizen from his debts, under the insolvent act of Rhode 
Island, is no discharge of a contract which was made and to be executed in a fo- 
reign country. Van Reimsdyk v. Xane, 1 GalUs. 371* Et vide Green v. SarmientOf 
I Peters' C. C. R. 74, and 3 Wash. C. C. R. 17- 

5. Independent of the constitution of the United States, a discharge under the 
laws of a State, may, perhaps, be held a good bar even as to foreign contracts, of 
an aetion brought in the Courts of that State : tiecause the Courts are bound by such 
laws, and tlie party seeking remedy in such Courts must do it according to the laws 
of such State. Babcock v. Weston^ 1 GalHs. 1 68. 

6. So also in caM of a contract made in a State between citizens of that State, a 
discharge, good by its laws, may be good every where. The general rule is, that a 
contract is governed as to its construction and efficacy, by the laws of the place 
where it is made, and a discharge good there, would be suftcient in every jurisdic- 
tion* Id. 

7. But this rule does not extend to support a bar to the contract, where such bar 
happens to be good merely by the law of the place where the action is brought, and 
the party is found; unless the Courts within that State where the remedy is sought, 
are exclusively bound by its regulations. Id. 

8. Every Stale has authority to bind its citizens every where, so long as they con- 
tinue their allegiance. Unless therefore It be restrained by constitutional provisions, 
it may act upon the contracts made between its own citizens, in every country, and 
cfmsequently may discharge them hy general laws. Van Reimsdyk v. Xone, 1 
GaUis. 371. 

9. But such is not the operation of jurisdiction on contracts made by a citizen 
with a foreigner in a foreign country. Id. 

10. If in such case, the legislature by positive laws annul such controcts, it is 
certain the;jr cannot be enforced within its own tribunals, but elsewhere they remain 
with the original validity which they had by the lex loci contractus. Id. H 

11. If a statute be general, without a direct application to foreign contracts, the 
rule approved by Caparegis, seems proper to bt adopted, that its construction shall 
not be extended to such contracu. Id. 
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12. The rate of damages to be recovered for a breach of tootract, if a pari of 
the right «to which the injured party is entitledi and is distinct from the remedy for 
enforcing ibis claims. In the former case, the lex loci of the place where the con- 
tract k made or broken prevails ; in the latter, the lex loci of the forum where the 
.remedy is provided^ operates. Cansequa v. WiUingSt 1 Peters^ C. C. R. 225. 

15. A law of a foreign country, which protecU the party to a contract from eie- 
•cutiofi, will, in the Courts of the United States, protect the same individual from 
jirrest upon the same contract. Canefranqtie v. Bumelly 1 Wash. C. C. R. 340. 

14. The laws of the country where the contract is made must govern it ; but, as 
according to our forms of proceeding, (and, as to them, the laws of our country 
mostigovern,) a judgment can only be rendered for money, no other recovery can 
'be had on a note for a sum of money to be paid in sugar, than for tlie sum of money 
jnentioned in the note. Courtois v. CarpentUr, 1 fVash., C, C. R. 376. 

LEX LOCI IL 

Lex loci rai siUE. 

T5. A title to lands can only be acquired and lost according to the laws of the 
"State in which they are situate. Clark v. Graham, 6 Wheat. 577. Et vide M^Cor- 
micTc V. SulUvant, 10 Wheal. 192. 

16. In construing local statutes respecting real property, this Court is governed 
by the decisions of the State tribunals. Thatcher y. Powellf 6 WheaL 119. Et 
vide Jackson V. Chew, 12 Wheat. 153. 

17. The disposition of real property, by deed or will, is subject to the laws of 
the country where it is situated. Kerr v. Moon, 9' Wheat. 565. Darhy v. Mayer, 
10 Wheat. 469. 

18. Where the devisor was entitled to warrants of land in the Virginia Militarj 
District in the State of Ohio, under the laws and ordinances of Virginia, on account 
of his military services, and raado a will in Kentucky, devising the lands which was 
duly proved and registered, according to the laws of the State : Held, that although 
the title to the land was n^erely equitable, and that not to any specific tract of land, 
it could not pass, unless by a will proved and registered according to the laws of 
Ohio. 9 Wheat. 565. 

19. Even admitting it to have been personal property, a person claiming under m 
will proved in one Stale, cannot intermeddle with, or sue for, the effects of a testa- 
tor in another State, unless the will be proved in the latter State, or it is permitted 
by some law of that State. Id. 

20. Letters testamentary give to an executor no authority to sue for the personal 
estate of his testator, out of the jurisdiction of the State by which they were 
granted. Id. 

21. Under the statute of Ohio, which permits wills made in other States, to be 
proved and recorded in the Court of the county where the property lies, it must ap* 
pear that the requisitions of the statute have been pursued, in order to give the will 
the same validity and effect as if made within the State. Id. 

22. The probate in one State, or country, is of no' validity as affecting the title 
to lands in another. Darby v. Mayer, 10 Wheat. 469. 

23. Quoire, How far this general principle is tnodified by the provisions of the con* 
stitution, and laws of the United States, in respect to the faith and credit, &c. to be 
given to the public acts, records, and judicial proceedings of each State in every 
other State? Id. 

. 24. A duly certified copy of a will of lands, and the probate thereof, ip the Or- 
phans* Court of Maryland, is not evidence, in an action of ejectment, of a devise 
of lands in Tennessee. Id. 
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Lexfori. 

2^5. The Courts of every Government or State, have the eacliisive authority of 
construing its local statutes, and their construction will be respeeted in other coun- 
triesor States. Elmendorfy. Taylor 10 Wheat. 153. 

26* A testamentary paper executed in a foreign country, even if executed so as 
to give it the elBTect of a last will and testament by the foreign law, cannot be made 
the foundation of a suit for a legacy in the Courts of this country, until it has re- 
ceived pro6a<e here, in the Court having the peculiar jurisdiction of the probata of 
wills and other testamentary matters. Armstrong v. Leary 12 Wheat, 169. 

27. The law of the place where a contract is made, is to govern as to the na- 
ture, validity, and construction of the contract ; but the remedy on such contract 
is to be pursued according to the law of the place where the suit is brought Fan 
Reinudyk v. JSTane, 1 Grol/tt. 371. 

28. When the contract is to be executed in a place different from that where it 
is made, the law of the place of execution will apply. Id, 

29. What is of the substance^ and what belongs to the remedy of the contract. 
Id. 376. 

30. The subjects of the Ottoman empire are not entitled, in matters of contract, 
to have a different rule applied to them, from that which is applied to subjects of 
other nations, especially when both the litigating parties are subjects of that power* 
I%e JeruaaUmy 2 Gol/ts. 201. 

31. A plea of the statute of limitations of the State where a contract is made, 
is no bar to a suit brought in a foreign tribunal to enforce that contract. But a plea 
of the statute of limitations of the State, where the suit is brought, is a good bar. 
Principles of the lex fori discussed and examined. Lt Roy v. CroiontnsUe/d, 2 
jifason, 151. HinkUy v. Marean^ 3 Jfc»on, 88. 

32. A discharge of the person only, under a foreign insolvent law, leaves the 
contract still in force ; and whether bail should in such cases be demanded or not, 
must depend upon the law» of the country where the suit is brought. Webster v. 
Ma%sty, 2 Woik. C. C. R. 157. 



LIMITATION OF ACTIONS. 

I. Limitaiion of personal actions. 

IL lAmiUMon of real and possessory actions. 

LIMITATION OF ACTIONS I. 

Limitaiion of personal actions. 

1. An acknowledgment of a debt which will take a case out of the statute of 
limitations, must be unqualified and unconditional. Weizell v. Buzzard^ 11 Wheat. 
909. 

2. If it be connected with circumstances which, in any nuinner, affect the claim, 
OT if it be conditional, it may amount to a new assumpsit, for which the old debt is 
a sufiiciont consideration ; or, if it be construed to revive the original debt, that re- 
vival is conditional, and the performance of the condition, or a readiness to perform 
it; must be shown. Id. Et vide Bell \fk»MomsoH^ 1 Paters^ 368. 
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3. ThoSy where an action was brought, on a promise in writing to deliver a quan- 
tity of powdoTi and the original assumpsit bping astisfactorily proTed, the defendant 
feKed upon the statute of limitations ; and one witness deposed, that the defendant 
told him that ^plaintiff need not have iued him ; for if he had come forward and 
aetHed certain cknme which defendant had against him, the defendant wowd have given 
him hi$ powder. To another witness defendant said, that he fhouU be ready to df 
Uvmr the powder whenever the plaintiff settled a suit^ which Dr* E, had hroughi 
against Atm, ^e. ITe^tf/, -that those declarations did not amount to an unqualified 
and unconditional acknowledgment of the debt, but that the plaintiff ought to hare 
proved a performance, or a readiness to perform the condition on the new promise 
made. WeixeU v. Buzzardy 1 1 Wheat. 809. 

4. The terms ** beyond seoBy/* in the saving clause of a statute of limitations, are 
to be construed as equivalent to ** without the limits of the State,*^ where the statute 
IS enacted. Shelby v. Guy, 1 1 Wheat. 361. 

5. The former decision of this Court, upon the saving clause of the statute of 
limitation relating to persons without the limits of the Slate^ in Murray v* Baker^ 
{S Wheat. 541.) revised and confirmed, S. G. id. 

6. Under the fourth section of the act of April 10th 1806, ch. 21, although the 
condition of the marshal's bond is broken by his neglecting to bring the money into 
Court, directed to be so brought in, or to pay it over to the party, yet, if the pro- 
ceedings be suspended by appeal, so that the party injured has no right to demand 
the money, or to sue for the recovery of it, his right of action has not accrued, so as 
to bar itj if not commenced within six years. Montgomery v. ffemandeZf 12 
Wkeat. 129. 

7. An acknowledgment of the debt by the personal representatives of the origi- 
nal debtor, deceased, will not take the case out of the statute of limitations. Thomp- 
son V. Peier, 12 Wheat. 565. 

8. Afler a dissolution of partnership, no partner can create a cause of action 
against the other partners, except by a new authority communicated to him for that 
purpose. It is wholly immaterial, what is the consideration which is to raise 
such cause of action ; whether it be a supposed pre-existing debt of the partner^ 
ship, or any auxiliary consideration, which might prove beneficial to them. Unless 
adopted by them, they are not bound by it. Bell v. Morrison, 1 Peters, 373. 

9. The statute of limitations of Kentucky, is substantially the same with the sta- 
tute of 21 James 2, ch. 16, with the exception that it substitutes the term of five 
years instead of six. The English decisions are not, however, conclusive authori- 
ty, upon the construction of the statute passed by a State, upon the like subject ; 
for this justly belongs to the local state tribunals, whose rules of interpretation 
must be presumed to be founded upon a more just and accurate view of their own 
jurisprudence than those of any foreign tribunal, however respectable. Id. 359. 

10. It is a good replication to a plea of the statute of limitations, that the plaiutiff 
is a foreigner, and has never been witlnn the limits of the State, where the suit is 
brought. Chomqua v. Masnn, 1 GaUis. 342. 

1 1. The statute of limitations of Massachusetts, (which as to this point is a 
transcript of the stat. 21 Jac. ch. 16,) applies only to sufts at Common Law for 
mariners' wages, and not to suits in the Admiralty. Brown v. Jones, 2 GaUis. 
477. 

12. The respondent in the Admiralty cannot avail himself of the statute of limi- 
tations unless he plead it. Id. 

13. A plea of the statute of limitations of the State, where a contmet is made,, 
is no bar to a suit brought in a foreign tribunal to enforce that contract. But a plea 
of the statute of limitations of the State, where the suit is brought, is a good. bar. 
Xs Bjoy v. Crowiiinshield, 2 Mason^ 151. 

14. Neither the general statute of limitations, nor the statute of limitations of 
MlUMSchusetts, as to executors and administrators, binds the United States in a 
suit in the Circuit Court ; and, of course^ neither can be pleaded in bar ef such suit. 
U. States V. Hoar^ 2 Afa5<m, 311. .^ 
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15. A owns an upper mill and B a lower mill on the same stream, with a dam of 
a height which obstructs the free use of the upper mill. B lowers his dam two feet, 
and allows it to remain in that state thirty eight years, and during that period the 
upper mill is free of obstruction. B then selL the lower mill to A, who afterwards 
sells the lower mill to C. Held, that by the lapse of time and unity of possession 
the right of raising the dam of the lower mill two feet was gone, and that the upper 
mill had acquired a right to use the water without back-flowing. Hazard v. Roth- 
inscn^ 3 Mason^ 272. 

16. Unity of possession does not extinguish the right to use a water course ap- 
purtenant to a mill. Id. 

17. Twenty years' possession of an easement or use of a water-course is a con- 
clusive presumption of right if unexplained. Id. Tyler v. Wilkiiuonf 4 MoioUp 
397. 

18. The commencement of a suit, to defeat the statute of limitations, must be 
the same suit to which the plea is pleaded. Delaplaine v. Crotoninshieldi 3 Mesan^ 
329. 

19. To a plea of the statute of limitations, it is not a good replication, that a suit 
for the same demand was commenced in a Court in another State, and discontinued 
within six years. Id. 

20. The statute of limitations of a State is no bar to a suit on the Admiralty side 
of the Courts of the United States. Willard v. Dorr^ 3 Maaon^ 91. 

21. If a party says, on his promissory note's being produced to him, that it is as 
good as money, this is sufficient evidence to take the same out of the statute of limi- 
tations. Arnold y. Dexter ^ 4 Mcuoti, 122. 

22. Any offer on the part of the debtor, operates to remove the bar of the statute 
of limitations, which fairly interpreted amounts to a promise to pay, or to an ac- 
knowledgment of the debt, or of some debt ; as if the debtor says <* he will pay, if 
the demand is proved ;* or a promise to account, though he adds, '* that he owes 
nothing." Read v. WilkinBon, 2 Waah. C. C. R. 514. 

23. If any thing is added which negatives a promise of payment, or an acknow- 
ledgment of a debt, it must be considered as qualifying every expression ; as if 
A says he owes the debt, '< but will not pay it, and will avail himself of the statute 
of limitations." Id. 

24. If a promise to pay a debt, barred by the statute of limitations, is conditional, 
the remedy for the recovery of the debt is not revived, unless the condition is per- 
formed. Id. 

25. When a subsequent promise, or acknowledgment of a debt is made, it may 
be given in evidence, to remove the bar of the statute of limitations ; although the 
action be brought upon the original cause of action. But if the new promise, vary 
the terms of the original contract, on which the action is brought ; as if the former 
be conditional, and the latter absolute ; the former cannot be given in evidence* 
Lonsdale v. Proton, 3 Wash. C. C. R. 404. 



LIMITATION OF ACTIONS II. 

lAMiiation of real and possessory actions. 

26. Presumptions of a grant, arising from the lapse of time, are applied to cor* 
poreal, as well as incorporeal hereditaments. They may be encountered and re- 
butted by contrary presumptions, and can never arise where all the circumstances 
are perfectly consistent with the non-existence of a grant. Afortiori^ they cannot 
arise where the claim is of such a nature as is at variance with the supposition of a 
grant. Ricard v. Williams^ 7 Wheat. 59. 109. 

27. In general, it is the policy of Courts of law to limit the presumption of grants 
to periods analogous to those of the statute of limitationy^ in cases where the sta- 

20 
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tute do6i not apply. Where the statute applies, the presumption is not generally 
resorted to ; but if the circumstances of the case are very cogent, and require it^ a 
gmnt maybe preaumed within a period short of the statute. Id. 110. 

28. One heir^ notwithstanding his entry as heir, may afterwards, by disseisin of 
his co-heirs, acquire an exclusive possession, upon which the statute will run both 
against his co-heirs and against creditors. Jd. 120. 

29. An heir may claim an estate by title distinct or paramount to that of his an- 
cestor ; and if his possession is exclusive under such claim, against all other per- 
eons, until the statute period has run, he is entitled to the protection of the bar. 
Id. 121. 

30. Although the statutes of limitation do not apply, in terms, to Courts of 
£quity, yet the period of limitation which takes away & right of entry, or an action 
of ejectment, has been held by analogy to bar relief in equity, even where the pe- 
riod of limitation for a writ of right, or other real action, bad not expired. Elmerw 
darfw. TayloTj 10 Wheat 152. 168. 

31. Where an adverse posses^inD has continued for twenty years, it constitutes 
m complete bar in equity, wherever an ejectment would be barred if the plaintiff 
possessed a legal title. Id. 

32. If the statute of limitations has once run against a tenant in tail, it is a com- 
plete l>ar to a subsequent tenant in tail upon a descent cast. Inman v. Bamesy 2 
GaUis. 315. 

83. Where a party has been absent from the country during a war, the pe- 
riod of the war should not be construed against him, in computing the length of 
time in which an ejectment can be brought. Delancey v. M^Keen, 1 W<uh» C. 
C. R. 354. 

34. The statute of limitations of Pennsylvania, is substantially the same as that 
of 21 Jac. I. ch. 16. iThe limitation begins to run from the time of an actual ad- 
vene possession, and not before. PoiU v. Gilberiy 3 Wash. C. C. R. 475. 

35. Adverse possession must continue, in point of locality, during the twenty- 
one years. A possession of part of a tract of land, short of twenty-one years, can- 
not be joined to a possession of another part, so as to make up the period. The 
possession of different intruders, in succession, upon the same part of the tract, 
cannot be added together by the last intruder, so as to make up twenty-one years 
of adverse possession, against the real owner. Id. 

36. The possession of the disseisor, to bar the plaintiff, can never extend beyond 
the limits of the particular spot upon which he is seated ; and the legal possession 
of the owner continues unaffected as to the residue of the tract, by such tortious 
possession ; and his legal possession revives the moment the intruder quits the 
part of the tract he may have occupied. Id. 

87. A sale, by one intruder to another, without an exact definition of the pro- 
perty conveyed, will not aid 'the purchaser in establishing a continued adverse pos- 
session. Semble, That an intruder, who has not had twenty- one years' possession, 
has no title to convey. Id. 
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I. Alabama. 
II. District of CclumbiOf, 

III. Georgia. 

IV. Louisiana. 
y. Maine. 

VI. Maryland. 

VII. Masssachusetts and Connecticut. 
VI IL Mississippi. 
IX. Missouri. 
X. New-Hampshire. 
XI. New-Jersey. 
XII. New-York. 
X\U. Ohio. 
XIV. Pennsylaania. 
XV. Rhode Island. 
XVI. Tennessee and North Carolina. 
XVII. Virginia and Kentucky. 

LOCAL LAW L 

Alabama* 

1. The act of May 8th, 1820, ch. 595, " for the relief of the legal representa- 
tives of Henry Willis," did not authorise them to enter lands within the tract sur- 
veyed and laid off for the town of Claiborne^ in the State of Alabama. Chotard v* 
Pope, 12 Wheat. 587. 

2. A concession of lands made by the Spanish authorities at Mobile, in the veaif 
1806, cannot be given in evidence to support an ejectment in thQ Courts of the 
United States, the same not having been recorded, or passed upon by the board of 
commissioners, or register of the land office, established by the acts of Congress, re- 
lating to land titles ii that country. De La Croix v. Chamberlain^ 12 Wheat. 599. 

> 

LOCAL LAW IL 

1 

District of Columbia. 

3. The Circuit Court for the District of Columbia has authority to adjoufn to a 
distant day, and the adjourned session is considered as the same term. Mechanics* 
Bank of Alexandria v. Withers, 6 Wheat. 106, 

4. The third section of the act of Congress, ef March 3d, 1803, for the relief of 
insolvent debtors in the District of Columbia, does not create any express or im- 
plied exception to the operation of the statute of limitations, by making the in- 
solvent a trustee for his creditors, in respect to his future property, or by making any 
demand, included in the schedule of his debts, a debt of record. Botoic v. Heu" 
derson, 6 Wheat, 514. 

5. The including of a demand in the schedule of the insolvent's debts, is suffi- 
cient evidence to sustain an issue on a replication of a new promise to the plea of 
the statute of limitations, if the period of limitation has not elapsed after the date of 
the schedule.' Id. 

6. The power given to the corporation of Georgetown, by the act of Maryland^ 
of November, 1797^ c. 56, to graduate the streets of that eity, Is a continuing 
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power^ and the corporation may from time to tmie alter the graduations to made. 
Goszler v. The Corporation of Georgetoum, 6 Wheat. 593. 

7- The ordinance of May, 1799, by which the corporation of Georgetown first 
exercised the power of graduating the streets, is not in the nature of a compact, and 
may be ahered by the corporation. Id, 

8. The turnpike road stock, paid in as a part of the capital of the Union Bank of 
Alexandria, before its incorporation, became the common property of the associ- 
ation, so as to be subject to be so|^ and distributed among the members, after the 
charter, which directed that the capital stock should consist of money only, was ac- 
cepted ; and those who subscribed the road stock, or their assignees, are not en- 
titled to have the same returned specifically to them. HoWrook v. Union Bank of 
Alex. 7 Wheat. 553. 

9. The vestry of the Episcopal church of Alexandria, now known by the name 
of ChrisVs Churchy is the regular vestry, in succession, of the parish of Fairfax, 
and, in connexion with the minister, has the care and management of all the tempo- 
ralties of the parish within the scope of their allithority. A sale by them of the 
church lands, with the assent of the minister, under the former decree of this Court, 
conveys good title to the purchaser. Mason v* Muncasterj 9 fVheat. 445. 454. 

10. The parishioners have, individually, no right or title to the glebe lands ; they 
are the property of the parish, in its aggregate or corporate capacity, to be disposed 
of, for parochial purposes, by the vestry, who are the legal agents and represent- 
atives of the parish. Id. 468. 

11. Under the 8th section of the act of 1812, to amend the act for the incorpo- 
ration of the city of Washington, a sale of unimproved squares or lots in the city, 
for the payment of taxes, is illegal, unless such squares and lots have been assessed 
to the true and lawful proprietors thereof. Corporation of Washington v. Prattj 
8 Wheat. 681. 

12. The lien upon each lot, for the taxes, is several and distinct, and the pur- 
chaser of each holds his lot unencumbered with the taxes due on the ether lots held 
by his vendor. Id. 

IS. The advertisement must contain a particular statement of the amount of 
taxes due on each lot separately. Id. 

14. If the sale of one or more lots produce the amount of taxes actually due on 
the whole by the same proprietor, the corporation cannot proceed to sell further. Id. 

LOCAL LAW IIL 

Georgia. 

15. In general, the validity of a patent for lands can only be impeached for 
causes anterior to its being issued, in a Court of Equity. But where the grant is 
absolutely void, as where the State has no title, or the officer has no authority to 
issue the grant, the validity of the grant may be contested at law. Paterson v. 
Winny 11 Wheat. S%0. 

16. The laws of Georgia, in the year 1787^ did not prohibit the issuing of a 
patent to any one person for more than 1000 acres of land. The proviso in the 
Act of Assembly of the I7th of February, 1783, limiting the quantity to that 
number, is exclusively confined to head rights. Id. 

LOCAL LAW IV. 

Louisiana. 

17. As by the laws of Louisiana, questions of fact in civil cases are tried by the 
Court, unless either of the parties demand a jury ; in an action of debt on a judg- 
nent, the intereston the original judgment maybt computed, and make part of the 
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judgiiient in Loyisiana, without a writ of inquiry and the intervention of a jury. 
Mayhew v. Thatcher^ 6 Wheat. 129. 

18. The negotiability of a promissory note, payable to order, is not restrained by 
the circumstance of its being given for the purchase of real property in Louisiana, 
and the notary, before whom the contract of sale is executed, writing upon it the 
words " nt varietur ^^^ according to the laws and usages of that State, and other coun- 
tries governed by the civil law. Fleckner v. United States Bank, 8 Wheat. 338, 

LOCAL LAW V. 

Maine. 

19* A mortgagee of a satisfied mortgage cannot maintain an action at law to re- 
cover possession against the mortgagor, or persons claiming under him, by the law 
of the State of Maine. Gray v. Jenks, 3 Mason^ 520. 

LOCAL LAW VL 

Maryland. 

20. Under the act of assembly of Maryland of 1795, (c. 56,) if the defendant 
appears, and dissolves the attachment, a declaration and subsequent pleadings are 
not necessary, as in other actions, but the* cause may be tried upon a short note. 
Goldsborough v. Orr, 8 fVheat. 217. 

21. // seems, under the same act, that an attachment will not lie in a case ex con^ 
traciu for unliquidated damages for the non-delivery of goods. But where the plain- 
tiff is entitled to a stipulated sum of money, in lieu of a specific article to be deli- 
vered, an attachment will lie. Id, 226. 

22. The local law of Maryland, as to the efifect of evidence of the probate of a 
will of lands, in an action of ejectment, is the same with th^ common law* Dar^ 
h^B Lessee y. May tr, 10 Wheat. 470. 

23. The act of assembly of Maryland of 1798, s* 4, ch. 2, art. 3, does not ex- 
tend to a will of lands, so as to make the probate conclusive evidence in an action 
of ejec tment. Id. 47 1 . 

24. Qticere, Under the act of the assembly of Maryland, of 1729, c. 8, how far 
the fact of possession not having accompanied a deed of assignment for the bene- 
fit of creditors would invalidate it ? Brooks v. Marbury. 1 1 Wheat. 78. 

. 25. Under the same act of assembly, a copy of the deed is inadmissible in evi- 
dence, where the original is in the power of the party offering the copy.' Id. 82. 

26. The title and claim of Charles Lord Baltimore, his heirs and representatives, 
to the quit rents reserved by the proprietary of the late Province (now State) of 
Maryland, was extinguished by the agreement between the heirs, devisees, and 
personal representatives of the said Lord Baltimore,, and of his son and heir, Fre- 
derick Lord Baltimore, made in 1780, and confirmed by an act of the British Par- 
liament in 1781. Cassell v. Carroll, 11 Wheat. 134. 

27. A seems .that a bona fide assignment, for a valuable consideration, made by a 
husband, of a debt actually and presently due to his wife, devests, in equity, the 
title of his wife. Id. . 

28. But, however this may be in geniral, the agreement made in 1780, includ- 
ing the quit rents then actually due (if at all) to Louisa Browning, the daughter of 
Charles Lord Baltimore, and assigning them to Henry Harford, the devisee of Fre- 
derick Lord Baltimore, having been entered into in England, by the husband of 
Louisa Browning and her committee, (she being a lunatic,) and the consideration 
having actually gone beneficially for her use ; and the whole transaction having 
been between British subjects, under the direction of the High Court of Chance- 
ry, and confirmed by an act of Parliament, transferred incomplete legal and equita- 
ble title to the assignee. Id. 
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29. The itatuto of 11 and 12 Wm. IIL, c. 6, which is in force in Maryland, re- 
moves the common law disability of claiming title through an a/t««i aneesiot^ but 
doles not apply to a living alien mtcestor, so as to create a title by heirship, where 
none would exist by the common law, if the ancestor were a natural bom subject 
or citizen. M^Creery v. SamervilUf 9 Wheat 354. 

30. Thus, where A died seized of lands in Maryland, leaving no heirs, except 
B, a brother, who was an alien, and had never been naturalized as a citizen of the 
United States, and three nieces, the daughters of the said B, who were native citi- 
zens of the United States ; it was held, that they could hot claim title by inheri- 
tance, through B, their father, he being an alien, and still living. Id.^ 

31. By the laws of Maryland, a married woman cannot dispose of real property, 
without the consent of her husband ; nor can she execute a good and valid deed 
to pass real estate, unless he shall join her in the deed. The separate examina- 
tion, and other solemnities, required by law, are indispensable, and must not be 
omitted. Rhea v. Rennet', 1 Peters^ 109. 

32. By the laws of Maryland, a feme covert, who has been abandoned by her 
husband, is not permitted to marry a second time, until her husband shall have 
been absent seven years ; and shall not have been heard of during that time. Id* 

33. The act of Maryland against usury is in the words of the statute of Anne. 
It declares, ** all bonds, contracts, and assurances whatever, taken on an usurious 
contract," to be utterly void. The endorsement of a negotiable note, for a usuri- 
ous consideration, is within the statute, and therefore void. Gaiiher v. Farmen^ 
and Mechanics^ Bank of Georgetown, 1 Peters, 43. 

34. The Orphans' Court by the testamentary laws of Maryland has a general 
power to administer justice, in all matters relative to the affairs of deceased per- 
sons, according to law. The commission to be allowed to the executor or admi- 
nistrator, is submitted to the discretion of the Court, *'not under five per cent, nor 
exceeding ten per cent, on the amount of the inventory." KicholU v. Hodge^s Ex, 
2 Peters, 565. 

35. If the executor has a claim against the deceased, it shall stand on an equal 
footing with other claims of the same nature. Id, 565. 

36. On a plenary proceeding, if either party shall require, the Court will direct 
an issue or issues to be made up and sent to a Court of Law to be tried, and any 
person conceiving himself aggrieved by any judgment, decree, decision or order, 
may appeal to the Court of Chancery or to a Court of Law. And in Maryland, the 
decision of the Court to which the appeal is made is final and conclusive. Id. 

37. The act of Maryland of 19th December 1791, entitled "An actconcerning 
the territory of Coluntbia, and the city of Washington," which by the 6th section^ 
provides for the holding of lands by '* foreigners," is an enabling act ; and applies 
to those only who could not take lands) without the provisions of that law. It ena- 
bles a '' foreigner" to take in the same manner as if he were a citizen. Sprait v. 
Spratt, 1 Peters, 349. 

38. A foreigner who becomes a citizen, is no longer a foreigner, within the vie w of 
the act. His after purchased lands vest in him as a citizen, not by virtue of the 
act of Maryland. Id. 349. 

39. Lands in the county of Washington, and District of Columbia, purchased by 
a foreigner, before naturalization, were held by him under the law of Maryland, 
and might be transmitted to the relations of the purchaser, who were foreigners ; 
and the capacity so to transmit them, is given absolutely by this act, and is not af- 
fected by his becoming a citizen. Id. 

40. The act of Maryland^ relative to a devise of the real estate of intestates in 
certain cases, in directing the commissioners when to give deeds to purchasers, has 
this general provision ; that the commission and proceedings thereon shall be re- 
cited in the preamble of the deed. It certainly could not have been intended that 
the commission and all the proceedings should be set out in hoc verba. If the sub- 
stance of the proceedings is recited> it is sufficient. Thompson v. To/mte, 2 Pc- 
terSf 157. 
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41. The law appears to be settled in the States, that Courts will go far to sustain 
bimajide titles acquired under sales made by statutes regulating sales made by or- 
der of Orphans' Courts. Where there has been a fair sale, the purchaser will not 
be bound to look beyond the decree, if the facts necessary to give the Court juris- 
diction appear on the face of the proceedings. Id. 

42. By the law of descent of Maryland, a person claiming as heir must prove 
himself heir of the person last seized of the estate ; and if an intestate leaves a 
brotherof the whole blood who survived him and died without issue, and without 
having ever been actually seized of the estate, the estate will descend to the half 
blood of the person so seized. Chirac v. Reinickery 2 Peters, 613. 

43. Under the act of Maryland of 1796, ch. 47, sec. 13, the manumission by 
will of a slave, whose time of freedom cpmmenced when he was eleven years old, 
is valid. Le Grand v. Damall^ 2 Peters, 664. 

44. A devise of property real or personal by a master to a slave, entitles the 
slave to his freedom hy necessary implication. Id, 

45. A lot of ground had, in the original plan of an addition to Georgetown, been 
marked '' for the Lutheran Church/' and by the German Lutherans of the place had 
been used as a place of burial from the dedication, and they had erected a school 
house on it, but no church ; exercising acts of ownership over it, by committees 
appointed by the German Lutherans, the original owner acquiescing in the same. 
This may be considered as a dedication of the lot to public and pious uses ; and 
although the German Lutherans were not incorporated, nor were there any persons 
who as trustees could hold the property, the appropriation was valid under the bill 
of rights of Maryland. The bill of rights, to this extent at least, recognizes the 
doctrines of the statute of Elizabeth for charitable uses ; under which it is well 
known that such uses would be upheld, although there was no specific grantee or 
trustee. This might at all times have been enforced as a charitable and pious use, 
through the intervention of the government, as parens patria, by its attorney ge- 
neral or other law officer. It was originally consecrated for a religious purpose. 
It has become a depositary of the dead ; and it cannot now be resumed by the heirs 
of the donor. Beatiy v. Kurtz^ 2 Peters^ 566, 

LOCAL LAW VIL 

Massachusetts and Connecticut. 

46. Under the laws of Massachusetts and Connecticut, the power of the^ admi- 
nistrator to sell the real estate for the payment of debts must be exercised within a 
reasonable time, which is to be fixed by analogy to the statute of limitations. Ri' 
card V. Williams, 7 Wheat. 59. 115. 

47. The case of such a power to sell is not within the purview of the statute of 
limitations of Connecticut, which limits all rights of entry and action to fifteen years 
after the title accrues ; but the reasonable time within which the power must be ex- 
ercised, is to be fixed by analogy to that statute.' Id. 

48. Wherp under a voluntary assignment of an insolvent debtor, the proceeds of 
all the property received by the assignees under the assignment are insufficient to 
pay the amount of the just debts and dividends due to the assignees, the established 
doctrine in Massachusetts is, that the assignees cannot be holden as trustees of the 
debtor, to the creditor who is plaintiff in an attachment, so as to be chargeable to 
him in the suit. Even if the assignment were held to be constructively fraudulent 
in point of law, they would be entitled to retain their own bona Jide debts ; for, as 
to those, they stand upon equal grounds with any other creditors. This is under- 
stood to be the clear result of the cases decided in Massachusetts. Beach v. Viles, 
2 Peters, 675. 

49/ The statute of limitations of Massachusetts, (which as to this point M a 
transcript of 21 Jac. ch. 16,) does not apply to suits in the Admiralty for mari- 
ners' wages. Brown v. Janes, 2 Gallis. 477. 
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50. One, who was not a Quaker, refusing to be sworn as a witness, on the ground 
of conscientious scruples arising from a declaration formerly made, was committed 
for a contempt, the liberty to affirm being strictly confined to Quakers by the laws 
and practice of Massachusetts. United Slates v. Coolidge^ 2 GaUis, 364. 

51. An extent under the statute of Massachusetts of 1784, upon real estate, is 
not good unless it appear by the return, that all the appraisers are sworn ; nor unless 
cdl the appraisers concur in the appraisement. United States v. Slade, 2 Mason, 71. 

52. But it is not necessary to the validity of the levy as between the parties and 
their privies, that the levy should be recorded within the three months prescribed by 
the statute ; nor, that a certificate of the appraisement should be made and signed by 
the appraisers. It is sufficient, that the officers' return contains all the facts neces- 
sary to make the levy valid. Id. 

53. Judgment in a trustee process against the defendant as garnishee of the 
plaintifi*, is no defence in a suit for the debt, if the plaintifi* in the original trustee 
process, has by his neglect to comply with the local laws, put his judgment in a state 
of suspension, so that execution can no longer issue upon it, and it cannot be revived 
by a scire facias. Flower v. Parkery 3 Mason, 247. 

54. Where the estate of a tenant in fee tail male was confiscated to the common- 
wealth, under the statute of Massachusetts of April, 1779, for confiscating the es- 
tates of absentees : Heldy that the estate of the remainder-man was not thereby de- 
vested,^ut that the commonwealth took only, by virtue of the confiscation, such an 
estate as the absentee had in the ptemises. Also held, that the tenant in possession 
of the premises under a defective title from the commonwealth, after the expiration 
of this estate, was entitled to the value of his improvements. Borland v. DeaUj 4 
Mason, 174. 

55. By the Massachusetts statutes of descent, reversions and remainders, after 
life estates, vested by descent in the intestate, pass to his heirs, without any regard 
to the ancestor from whom he inherited, in the same manner as estates in posses- 
sion. Cook V. Hammoiid, 4 Mason, 467. 

HG. The common law, in such case, is different, and gives the estate in reversion 
to the heir of the first purchaser or reversioner, who is heir at the time when the 
life estate expires. Id. 

57. Under the act of 1783, ch. 36, the eldest son took a double portion in re- 
mainders and reversions, as well as in estates in possession. Id. 

58. Where a deed was executed in Massachusetts, by a husband, of lands owned 
by him in that State, in March, 1808, and afterwards, in November, 1808, his wife 
signed and sealed the same deed with the following words written over her sig- 
nature : ^^ I agree in the above conveyance ; in witness whereof," &c. giving the 
date, &c. it was held, that by the local law such a conveyance did not operate as a 
release of her dower in the estate so conveyed. Hall v. Savage, 4 Mason, 273. 

59. When the commonwealth is seised under an inquest of office for lands, that 
seisin must be deemed to continue, until the title is lawfully parted with ; for the 
commonwealth cannot be disseised. Stokes v. Dawes, 4 Mason, 268. 

60. A resolve of the legislature, releasing such title to another, may be construed 
as a grant, if necessary to give it effect. Id. 

61. In Massachusetts, a feme covert may convey her estate by deed joining with 
her husband, as fully as the same could be conveyed in England by a fine or reco- 
very. Durant v. Ritchie, 4 Mason, 45. 

62. A, and B his wife, conveyed her estate to C and his heirs to the use of A and 

B, during their joint lives, and to the use of the survivor in fee simple. Held, that 
this deed operated as a feoffment, and the uses were well raised out of the seisin of 

C, and were executed by the statute'of uses. Id. 

63. The statute of limitations of actions against executors or administrators in 
Massachusetts, does not begin to run against persons who have a right to appeal 
from the decree granting administration, until their right of appeal is lost, or the de- 
cree becomes absolute. Trecothick v. Austin^ 4 McMon, 16. 
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64. Trttsts devolving on an executor, and trust property in the hands of the de- 
ceased, kept separate, are not assets in the hands of executors and administrators ; 
and the statute of limitations does not run against them. Id. 

65. The act of Massachusetts of 15th March, 1821, ch. 35, s. 2, which punish- 
es waste and cutting down trees, &c. by one tenant in common, without notice to 
others, by treble damages, applies only to cases where the tenancy in common is 
admitted, and not to cases where the entirety is claimed by title, or disseisin, al- 
though it turns out defective as to a moiety. Prescott v. JV*eoer«, 4 Mason^ 326. 

66. Of the true nature and extent of the trustee process authorized by the sta- 
tute of Massachusetts of 1794, ch. 65. It seems that it does not authorize an at- 
tachment of any property which is not tangible, and might be levied on execution, if 
discovered, or of any debts or credits, where the trustee sets up any title or claim 
adverse to that of the debtor; for example, where the trustee claims under a post- 
nuptial settlement by the debtor. Picquet v. Swan^ 4 Mason^ 443. 

67. Where persons, sued as trustees in a foreign attachment, assert an adverse 
title to the property in a third person, as her separate property, they are not bound 
to answer how they have disposed of it for her use from time to time. I(L 

68. A trustee may^ in a foreign attachment process, set off against a debt or 
claim due from him to the debtor, any claim he has against the debtor, which she 
could set oflfin an adverse suit at law brought by the debtor himself. Id* 

69. Where the persons sued as trustees of the husband claim title as appointees 
and tniltees under the will of the wife, and the will has not been admitted to pro- 
bate, they cannot be adjudged trustees. Id. 

70. Property pledged, and in which the party has a lien, is not liable to be attach- 
ed by a trustee process. I<L 

LOCAL LAW VIIL 

MisiissippiM 

71. Spanish grants, made after the treaty of peace of 1782, between the United 
States and Great Britain, within the territory east of the river Mississippi, and 
north of a line drawn from that river at the 31st degree of north latitude, east to 
the middle of the river Apalachicola, have no intrinsic validity, and the holders must 
depend for their tiUes exclusively on the laws of the United States. Hend$r9en v. 
PaindexUr^s L^sseCj 12 Wheat. 530. 

72. No Spanish grant, made while the country was wrongfully occupied by 
Spain, can be valid, unless it was confirmed by the compact between the United 
States and Georgia, of the 24th of April, 1802, or has been laid before the board 
of commissioners constituted by the act of Congress of the 3d of March, 1803, ch. 
340, and of March 27th, 1804, ch. 414. Id. 

73. The act of cession by Georgia to the United States requires the party to 
prove that the ancestor or person under whom he claims, was an " actual settler^" 
on the 27th October, 1795. Hickie v. Starke, 1 Peters, 98. 

74. It seems, that a settlement made on the land by another person, who cuhir 
vated it for the proprietor, would be sufficient ; though the proprietor should not re- 
side in person on the estate, or within the territory. 

75. Under the act of Congress of March 3d, 1803, entitled "an act regulatings 
the grants of land, and providing for the disposal of the lands of the United States, 
south of the Slate of Tennessee," such lands only were authorized to be offered for 
sale, as had not been appropriated by the previous sections of the law, and certifi- 
cates granted by the commissioners, in pursuance thereof; it follows, inconteiitibly, 
that the right of the plaintiff in the ejectment, derived from a donation certificate,, 
is superior to that of the defendant, derived from a purchase at the sales, unless 
there is some fatal infirmity in the certificate, which renders it void. Ro^s v. Bar- 
land, 1 Peters, 666. 

21 
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76. The section of ihc act of Goa^ ress of March 3d, 1803, waa intended to con- 
fer a bounjtj on a numerous class of mdividuals ; and in construing the ambiguoua 
words of the section, it is the dx^ty of the Court to adopt that construction which 
will best efiect the. liberal intentions of the legislature. Id. 667. 

77. By Uie law ojt Mis8is3ippA^ the assignee of a chose in action may institute a 
suit in his own name. When therefore an executor, having proved the will of his 
testator in Kentucky, had assigned a promissory note due to the estate by a citizen 
of Mississippi! the suit was well brought by the assignee, without any probate of 
the will in that State. Harper v. £titfer, 2 Peter$t 239. 






LOCAL LAW IX. 

Missouri. 

78. The lien of a Judgment on the lands of the debtor^ created by the i^atute of 
Missouri, and limited to a certain period of time, is unaffected by the circumstance 
of the plaintiff not proceeding upon it, (during that period,) until a subsequent lien 
has been obtained and carried into execution. Rankin v. ScoU^ 12 Wheat 177. 

79. Universal principle that a prior lien is entitled to prior satisfaction out of the 
thing it binds, unless the lien be intrinsically defective, or is displaced by some act 
of the party holding it, which shall postpone him at law or in equity. Id. 

SO* Mere delay in proceeding to execution is not such an act. Id. 

LOCAL LAW X. 

New-Hampshire. 

81. The act of New-Hampshire of June 19th, 1805, allowing to tenants the 
value of improvements, &c. on recoveries against them, so far as it applies to past 
improvements, is contrary to the constitution of that State. Society, ^c. v. Wheel- 
er, 2 Gail. 105. 

82. The statute of limitations of J^euhHawpshire (which is in this respect a 
transcript of 21 Jac^ L ch. 16,) does not apply as a bar to an action of debt upon 
the provision of the statute making the stockholders liable to the holder of bills ; for 
it is not founded on any contract or lending without specialty. BuUard v. Belly 1 
Mason, 243. 

LOCAL LAW XI. 

New-Jersey. 

83. Theactof New- Jersey of 1778, relative to the sale of the estates of per- 
sons attainted of treason, did not authorise a sale of forfeited estates free from in- 
cumbrances, andaiion on lands sold under that law continued, notwithstanding a 
sale. Beach v. WoodhulU 1 Peier^ C. C. R. 2. 

84. The law of 1783 is a positive bar to the claims of a mortgagee on an estate 
sold under its authority. This law is retrospective and unjust, but it is not repug- 
nant to the constitution, and^e <7ourt will not declare it a nullity. Id. 

86. A feme covert, who, in April 1776, joined the enemy in company with her 
husband, committed no oflence under the act of the legislature of New- Jersey, 
*]passed 11th December 1778, relating to forfeited estates ; and voluntarily remain- 
ing with the enemy, after the enacting of that law, without aiding them, by council 
or otherwise, was not an offence against its provisions. Ke%np v. Kennedy, 1 Pe- 
ters' C. C. R. 30. 
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86. The owners of estates, wrongfilHy forfeited under the act of 11th Decem- 
ber, 1778, have no remedy, by ejectment, to recover the property forfeited ; but 
could only proceed by writ of error according to the statute. Id* 

LOCAL LAW XIL 

* 

Netc-Yorkf 

87. Where a statute of the State of New- York, affecting the title to lands, had 
been in existence for thirty years, and had been uniformly sanctioned by the deci- 
sions of the Courts of the State : Held, that this Court was bound by such decisions, 
it not being objected to the statute that it was repugnunt to the constitution, laws 
or treaties of the United States, but only to the constitution of the State. Barker 
V. Jackgon^ 1 Patne, 559. 

88. The act of the State of New-Tork of 24th March, 1797, entitled << An act to 
settle disputes concerning the titles to lands in the county of Onondaga,'' is in ef- 
fect only a statute of limitations, and a valid and constitutional law. Id. 

89. The commissioners appointed under this act were not a Court within the 
meaning of the 41st section of the constitution of the State. They acted in the 
character of arbitrators, to hear disputes that should be voluntarily submitted to 
them ; and if their award was not specially agreed to by the parties, it had no bind- 
ing effect upon the right. It was not necessary, therefore, that they should proceed 
according to the course of the Common Law or by jury trial. Id. 

90. This act is a law of the land within the meaning of the 13th article bf the 
constitution, although it does not extend over the whole State, but is conBned to 
lands in the county of Onondaga. Id. 

9 1 . The act of New-Tork, entitled ^^ an act limiting the period of bringing claims 
and prosecutions against forfeited estates," was not intended to bar those against 
whom the forfeiture had passed, but to bar the claims of strangers to the forfeiture. 
The mischief apprehended was the loss of deeds, which was to be feared in the 
case of strangers only, and not of those who claimed under the forfeited title« 
Fisher v. Hwnden^ 1 Patne, 55* 

LOCAL LAW XIII. 

Ohio. 

92. The laws of Ohio require all deeds of land to be executed in the presence 
of two witnesses, and a deed executed in the presence of one witness only is void. 
Clark V. Graham^ 6 Wheat 6T7\ 

93. It is a rule, both at law and in equity, that a part^ must recover on the 
strength of his own title, and not on the weakness of his adversary's title. IVaits 
V. Lindsey. 7 Wheat, 158. 161. 

94. To support an entry, the party claiming under it itiust show that the objects 
called for are so described, or are so notorious, that others, by using reasonable dili- 
gence, can readily find them, /d. 161. 

95. The following ^ntry was pronounced under the circumstances, to be void 
for uncertainty : <'^ 7th of August, 1787. Capt. Ferdinand O'Neal enters IQOO 
acres, &c. on the waters of the Ohio, beginning at the norihtoegt corner ufSUphen 
T, Mason^s entry ^ No, 654, thence with his line east 400 poles, north 400 poles, 
west 400 poles, south 400 poles." The entry of Stephen T. Mason referred to, 
being as follows : <^ 7th of August, 1787. Stephen T. Mason, assignee, &c. enters 
100 acres of land on part of a military warrant, No. 2012, on the waters of the 
Ohio, beginning 610 poles north from the mouth of the third creek running into the 
Ohio, above the mouth of the Little Miami River ; thence running west 160 poles ; 
north 400 poles ; east 400 poles ; thence to the beginning. Jd. 159. 
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96. The OAto ami lAUh Miam River$ are identified and notorious objects. 
Id. 161. 

97. But the third creek above the mouth of the Little Miami, is to be taken ac- 
cording to the numerical order of the creeks, unless some other stream has by gene- 
ral reputation or notoriety been so considered. Id, 162. 

98. Cross Creek f the stream which the party claiming under O'Neal's entry, as- 
sumed for the beginning to run the 640 poles north from the mouth of the third 
creekf as called for in Mason's entry, not being in fact numerically the third creek 
above the mouth of the Little Miamij and there being no satisfactory proof that it 
had acquired that designation by reputation — the claim was pronounced invalid. 
Id. 162. 

99. A statute, for the commencement of which no time is fixed, commences from 
its date. Maihews v. Zatu^ 7 Wheat. 164. 211. 

100. The lands included within the Zanesville district, by the act of Congress of 
tho Sd*of March, 1803, c. 340, s. 6, could not, ader that date, be sold at the Ma- 
rietta land office. Id. 209. 

101. The decision of this Court in Matthews v, Zane, 5 Cranch, 92, revised' 
and confirmed. Id. 

102. A patent is a title from its date, and conclusive against all those whose- 
rights did not commence previous to its emanation. Hoofnagle v. AndersoHy T 
Wheat. 212. 214. 

103. Courts of Equity consider an entry as the commencement of title, and' 
will sustain a valid entry against a patent founded on a prior defective entry, ii^ 
issued afler such valid entry was made. Id. 214. 

104. But they never sustain an entry made aller the date of (he patent. Id. 
215. 

105. The above ease attempted to be taken out of the general rule upon the 
ground that the equity of the party claiming under the entry commenced before the' 
legal title of the other party was cotisummated. M 215. 

106. But the circumstances of the case, and the equity arisinc out of it, were 
not deemed by the Court sufficient to take it out of the general ruie. Id. 215. 

107. The owner of a survey made in conformity with his entry, and not inter- 
fering with any other person's right, may abandon his survey after it has been re- 
corded. Tayler v. Myers^ 7 fVheat. 23. 

108. The proviso in the act of Congres^ of March 2, 1807, c. 76, s. 1, which 
annuls all locations made on lands previously surveyed, applies to subsisting sur- 
veys, to those in which an interest is claimed ; not to those which have been aban- 
doned, and in which no person has an interest. Id. 23 

109. Under the reserve contained in the session act of Virginia, and under the 
acts of Congress of August lOth, 1790, ch. 67, [xl.] and of June 9th, 1794, ch. 
238, [Ixii.] the whole country lying between the Scioto and Little Miami rivers^ was 
subjected to the military warrants, to satisfy which the reserve was made. Dod- 
dridge V. Thompson, 9 Wheat. 469. 

110. The territory lying between two rivers, is the whole country from their 
sources to their mouths ; and if no branch of either of them has acquired the name, 
exclusive of another, the main branch, to its source, must be considered as the true 
river. Id, 473. 

111. The act of June 26th, 1812, ch. 432, [cix.] to ascertain the western boun- 
dary of tho tract reserved for the military warrants, and which provisionally desig- 
nate Ludlow^s line as the western boundary, did not invalidate the title to land be- 
tween that line and RoberVs line, acquired under a Tirginia military warrant, pre- 
vious to the passage of that act. Id. 47S. 

112. The land between Ludlow's and Robert's line was not withdrawn from the 
erritory liable to be surveyed for military warrants, by any act of Congress passed 

before the act of June 26th, 1812, ch. 432. [cix.] Id. 480. 

113. Question as to the sufficiency of the acknowledgment of a deed of lands in 
Ohio. Hinders Lessee v. Longworth, 11 fVheat, 199. 
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134. The regaltrf act of Ohto directs, that all deeds made within the State, flhall 
he recorded '' within six months from the actual time of signing or executing of such 
deeds ;" and declares, that if any such deed shall not be recorded, in the county where 
the land lies, within the time allowed by the act, " the same shall be deemed fraudu- 
lent against any subsequent bona fide purchaser, for valuable consideration, without 
notice of such deed." SteeU^s Lessee v. Speneer^ I Peters^ 559. 

1 15. In the construction of registry acts, the term '* purchaser" is usually taken in 
its techBioal, legal sense* It means a complete purchaser, or, in other words, a 
purchaser clothed with the legal title. Id. 

116. The statute of Ohio, entitled ^^ an act directing the mode of proceeding in 
Chancery," declares ^'tbat where a decree shall be made for a conveyance, release, 
or acquittance, &c. and the party whom the decree shall pass, shaU not comply 
therewith by the time appointed, then such decree shall be considered and taken in 
all Courts of law and equity, to have the same operation and effect, and be available, 
as if the conveyance, release, or acquittance, had been executed conformably ta 
43uch decree." Id, 

117. The lands northwest of the river Ohio, between the Scioto and Little Mi* 
ami, lying west of Ludlow's line, east of Roberts' line and south of the Indian boun- 
dary, reserved by Virginia, in her deed of cession to the United States of Marchr 
1784, for the satisfaction of the military bounties Virginia had promised, were not, 
prior to 1810, by any legislative acts of the government of the United States, with* 
drawn from appropriation under and by virtue of Virginia military land warrants. A 
patent issued on the 12lh of October, 1812, founded upon a military land warrant, for 
land within the reserved lands, is valid against a claimant of the same land, holding' 
under a sale made by the United States. Reynolds v. M^Arthurf 2 Peters^ 417. 

118. The occupant claimant law of Ohio, which declares that an occupying claim* 
ant shall not be turned out of possession, until he shall be paid for lasting and valua^ 
ble improvements made by him, and directs the Court in a suit at law, to appoint 
commissioners to value the same ; is repugnant to the seventh amendment of the 
constitution of the United States, which declares that *' in suits at Common Law, 
where the value in controversy shall exceed twenty dollfU's, the right of trial by jury 
shall be preserved." The compensation for imprisonment is a suit at Common Law, 
and must be submitted to a jury. Bank of Hamillon v. Dudley* s Lessee^ 2 PeterSy 
492. 

LOCAL LAW XIV. 

Pennsylvania. 

119. The act of Pennsylvania, of 1779, ^^ for vesting the estates of the late pro- 
prietaries of Pennsylvania, in this commonwealth," did not confiscate lands of the 
proprietaries which were within the lines of manors ; nor were the same confiscated 
by the act of 1781, for establishing a land of&ce. Kirk v. Smith, 9 Wheat 241. 

120. The statute of limitations of Pennsylvania, of 1705, is inapplicable to an 
action of ejectment, brought to enforce the unpaid purchase money, for lands of the 
proprietaries within the manors, for which warrants had issued. Id» 286. 

121. Nor is the statute of limitations of 1785, a bar to such an action. Id. 293. 

122. A warrant and survey returned into the land office and accepted, in Penn- 
sylvania vests a legal title. Griffith's Lessee v. Tunckhouser^ I Peters^ C. C. R. 4 1 8. 

123. A survey of land in the district appropriated to satisfy depreciation cer- 
tificates, is not void by the provisions of the act of Assembly of 1785 ; although 
the survey has not been made by going upon the land and running all the lines ; 
provided the lines of the adjoining survey have ascertained precisely the boundaries 
of the tratt in question, or so many of them as that the remaining lines can be laid 
down with mathematical certainty. lof. 

124. A survey made by a deputy surveyor, out of his district, is void, and the 
patentee cannot recover in ejectment. Id, 
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125. The tract of country appropriated for the satisfying depreciation certificates 
having been surveyed by authority of the State of Pennsylvania, it was not required 
that the deputy surveyor should run and marie the lines of a tract anew, in order to 
apply to it a warrant which came into his hands afterwards. Id. 

126. To constitute a settlement upon lands in <' the new porchase," under the' 
provisions of the ninth section of the act of Pennsylvania of April 3d, 1792, there 
must be an occupancy^ accompanied by a bona fide intention immediately to reside 
upon the land, either personally or by a tenant ; and without this, the mere im- 
provement of the land is of no importaace, except as evidence of en intention to 
settle. Balfour v. Meade, I Wash. C. C. R. 18. 

127* The proviso of the 9th section applies only to those xefao had an incipient 
title at some time by actual settlement, preceding the necessity which obliged them 
to require the benefit of the proviso ; or by warrant ; and such settlement, if so 
made, would be sufficient, although it were prevented, by the existence of hostilities, 
from being such a one as this section requires, by the occasion mentioned in the 
proviso. Id. 

128. Actual settlement^ under the 9th section, consists in clearing, fencing, and 
cultivating two .acres of land, at least, on each 100 acres ; erecting a house thereon, 
fit for the habitation of man, and a residence continued for ^s^ years, &c. /e2» 

129* The survey made for the plaintiff in this case, gave no title, because, 1. It 
was not a returnable survey ; 2. It was not authorized by a warrant ; 3. It was not 
made for an actual settler ; 4. It was not made by an authorized surveyor. Id. 

130. Although the law of Pennsylvania permits only one warrant to issue to one 
person, the universal practice of the State, upon which land titles rest, has been 
different ; and one person may take out any number of warrants, in the names of 
different persons ; who are considered as merely nominal, and trustees for the person 
who pays for their warrants, and their execution. Huidekoper v. Burrus^ 1 WasTu 
C. C. R. 109. 

131. The practice in Pennsylvania has been, where one person takes out a 
number of warrants to cover a large tract, to describe particularly, in the leading 
warrant, the tract it is intended to cover ; and the other warrants are generally made 
out as adjoining this and each other. Id. 

X32. The uncertainty of the description in the adjoining warrants, Is supplied 
by the survey ; and if this act be performed before any adverse title to the land ac- 
crues in a third person, the uncertainty of the warrant forms no objection. Id. 

133. Jitter, if in the meantime another person obtains a special warrant and 
survey, or settles the tract, thus uncertainly described ; for in this case, the subse- 
quent survey of the first warrant holder would not relate back to the date of the 
warrant, so as to overreach the intermediate title thus acquired. Id. 

134. The proviso in the act of 1792, only dispenses with the forfeiture incurred, 
according to the law, by not making the settlement, and continuing it, within and 
during the time prescribed ; and requires that it must be made as soon as the pre- 
vention ceases. Id. 

135. The prevention to settle upon lands in "the new purchase," continued until 
the end of the year 1795 ; and after that time, a reasonable time should be allowed 
to those who claimed titles to lands within the same, for preparing to make settle* 
ments. Id. 

186. The inceptive title of a warrant holder for lands in "the new purchase," is 
a mere right of possession, to be consummated by a compliance with the requisites 
of the law ; and unless they were performed, no estate vested in him, and he lost 
bis right of possession. Huidekoper v. McClean, 1 Wash. C. C. R. 136* 

137. Upon a forfeiture being incurred, by a non-compliance with the terms of the 
warrant, no third person could enter on the land ; no vacating warrant could issue, 
as it is provided by the law that it can only issue to an actual settler. Id. 

138. If a warrrant be issued, to re^survey land, which was not legally surveyed, 
it will stand as an original warrant of survey. Perm's Lessee v. Xfyiie, 1 Wash. 
C. C. R. 207. 
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139' The proprietary of Pennsylvania, by his promise to first purchasers, did 
not deprive himself of the right to lay off the manor of Springettsbury, north of 
the city of Philadelphia. Hurst v. DtameU, 1 Wash. C. C. R. 262. 

140. The contract for liberty land, between the proprietary and those who en^ 
titled themselves to it, by taking ap lands in the country, operated severally with each 
purchaser, and not with the whole, so as to constitute them tenants in common. Id» 

141. The manor of Springettsbury was known as a manor, prior to 1776 ; and 
it was dulv surveyed, and returned into the land office, before 4th July, 1776. 
Penns v. JR^fync, 1 Wash. C. C. R. 207- Penns v. Groff^ 1 Wash. C. C. R. 390. 

142. Under the act of 1715, if a deed conveyed lands lying in the several coun- 
ties, it was sufficient that it was recorded in one of the counties. De Lancey v. 
M*Keany 1 Wash. C. C. R. 525. 

149. A mechanic who has erected a building on the ground of another, under an 
agreement with the owner to convey the same on ground rent, becomes the equitable 
owner of the building, and within the provisions of the act of 1809. Carson v 
Baudinoty 2 Wash, C. C. R. 33. 

144. The true construction of the acts of 1772, and April 4, 1798, (relative to 
judgments, and to their lien on real estate,) taken together, is, judgments shall be 
enrolled when they are signed, and they shall not, by relation, a^ect bona fide pur- 
chasers or mortgagees ; and as to such persons the lien of the judgment creditor 
shall cease, unless revived in five years by scire facias. Hurst v. Hurst j 2 Wash. 
C. C. R. 6d. 

145. In Pennsylvania, under the plea of payment with leave, &c. evidence may 
be given, which shows that ex aquo et bono^ the debt ought not to be paid. Lata-' 
|we, V. PecholieTj 2 Wash. C. C. R. 180. 

146i. Under the construction which the act of Pennsylvania of 1705, has received 
in practice, a foreign attachment will lie for debts contracted in foreign countries, 
by persons who never did reside in Pennsylvania, and who of course could not pro- 
perly be said to absent themi^elves ; and which debts, neither by the terms of the 
contract, nor by the removal of the debtor to that State, could be said to be owing 
there. Fisher v. Consequa, 2 Wash. C. G. R. 382. 

147. The remedy by foreign attachment will not lie for demands which arise ex 
delictOy or where special bail cannot regularly be required. The demand must 
arise under a contract, and the measure of the damages must be such as the plain- 
tiff can aver, by affidavit to be due. Id. 

148. In ejectment for . lands in Pennsylvania against any other person than the 
proprietary, or one claiming under him, it is not necessary to prove the title out of 
the proprietaries of Pennsylvania, if a right of entry is proved. Allen v. LyonSy 2 
W4S8h. C. C. R. 475. 

149* The meaning of the act of 26th March, 1785, section 8d, is this ;— -If, at 
the time the law passed, a person was disseised, he was bound to bring his eject- 
ment within fifteen years. But if he was afterwards disseised, the act of limita- 
tions^ which would begin to run, would not be a bar in less than twenty-one years. 
Penns v. Ingham^ 3 Wash. C. C. R. 90. 

150. Under the law of Pennsylvania, the defendants, who claimed title to lands 
by settlement and improvement had no title, if such settlement and improvement 
were made under the title of Connecticut. Keenew. Harris^ 3 Wash. C. C. R. 178. 

151. The provisions of the insolvent laws of Pennsylvania, passed in 1799, do 
not extend to estates tail, so as to make a conveyance, executed according to that 
law, operate as a bar to an estate tail. WUlu^ Lessee v. Bucher^ 3 Wadi. C. C. 
R,. 369. 

152. By the law of Pennsylvania, the Register of Wills is authorized to take the 
probate of wills, copies of which, with the wills, under his seal, are declared to be 
matters of record and good evidence. This authority extends to republished wills 
and codicils, which, in reference to after acquired lands, are as new wills. Musser 
V. Curry y 3 Wash. C. C. R. 4S1. 
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LOCAL LAW XV. 

Rhode Island* 

15^. J. J. died in New-Hampshire, seised of real estate in Uhode Island, hav- 
ing devised the same to his daughter, an infant. His executrix proved the will in 
New-Hampshire, and obtained a license from a probate Court, in that State, to sell 
the real estate of the testator for the payment of debts. She sold the real estate in 
Rhode Island for that purposoi and conveyed the same by deed : giving a bond to 
procure a confirmation of the conveyance by the legislature of Rhode Lland. The 
proceeds of the sale were appropriated to pay the debts of the intestate. Held, 
that the act of the legislature of Rhode Island, which confirmed the title of the pur- 
chasers, was valid. Wilkiruon v. Lekmdf 2 Peters. 627. 

154. The legislative and judicial authority of New-Hampshire were bounded by^ 
the territory of that state, and could not be rightfully exercised to pass estates lying 
in another state. The sale of real estate in Rhode Island, by an executrix, under 
a license granted by a Court of probate of New-Hampshire, was void ; and & deed 
executed by her of the estate, prnprio vigortf inoperative to pass any title of the 
testaftor to any lands described therein. Id. 

155. By the laws of Rhode Island, the probate of a will, in the proper probate 
Court, is understood to be an indispensable preliminary to establish the right of the 
devisee, and then his title relates back to the death of the testator. Id» 

156. By the laws of Rhode Island, as well as of all the New-England states, the 
real estate of intestates stands chargeable with the payment of their debts upon a 
deficiency of assets. Id. 

157. The insolvent act of Rhode Island extends to discharge the party from 
debts and contracts not yet due, and the bar created thereby applies to* the debt or 
contract, in whatever Court it is sued. Schieffelin v. Wheaion^ 1 GaUis. 441. 

158. QtiiBre, If the probate of a will in Rhode Island be not conclusive, as well 
as to real as personal estate? Spencer el ux. v. Spencer ^ 1 GaUis. 622. 

159.. Actions of forme don are within the statute of Rhode Island for quieting 
possessions, and twenty years possession under that statute is a good bar. Inman v. 
Barnes, 2 Gallis. 315. ^ 

160. Aformedon in descender is not within the proviso of the statute of posses- 
sions of Rhode Island. Id. 

161. In Rhode Island, the doctrine as to escapes is that of the common law, and 
the statutes giving the liberty of the limits to prisoners, on giving bonds not to es- 
cape, &c. have not altered the common law. Steere v. Field, 2 Mason, 486. 

162. In Rhode Island, an action of debt for an escape is a legal remedy, that 
action having been incorporated into their laws by implication, from their adoption, 
of the English laws. Id. 

163. At common law it is not an escape in a gaoler to allow prisoners confined 
for debt the liberty of all the apartments within the gaol walls, for confinement with- 
in the walls is salva et arcta cnatodia. Id. 

164. QtMBre, Whether it be an escape to allow such prisoners the liberty of the 
prison limits? ^ Id. 

165. But it is an escape in the gaoler to make a prisoner for debt a turnkey, and 
to entrust him with the keys of the outer doors, as well as inner doors, at all times 
by night and by day. Id. 

166. If the gaoler be committed to his own gaol, on execution by the sheriff, 
and no new keeper is appointed, it is an escape of the gaoler, for which the sberiif 
is accountable ; but it is not an escape of the other prisoners, if they are in fact 
kept in custody under the gaoler's authority or his agents. Id, 

167. By the registry act of Rhode Island, the rccurdlng of the deed is necessa- 
ry to pass real estate as against third persons, but not as between the original par- 
ties or tbeir heirs. IFcsty. Randall, 2 Mason, 181. 
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168. Where in Rhode Island a judgment debtor had conveyed hicrreal estate to 
defraud his creditors, and had ailerwards been committed to gaol, and been dis- 
charged from imprisonment on taking the poor debtor's oath under the laws of that 
State, which could only be obtained by a person having no property to support him- 
self in gaoly or to pay prison charges, it was held, that a bill in equity lay to set 
aside the fraudulent conveyance, and to charge the real estate with the judgment debt, 
notwithstanding, that by the laws of that State, while the debtor was alive and 
tived within the State, such real estate could not be directly liable to be taken in ex- 
ecution. ld» 

169. A judgment debtor is not liable to be attached as a garnishee under the 
foreign attachment law of Rhode Island. Franklin v. TFard^ 3 Mawn^ 136. 

170. Under the statute of descents of Rhode Island, of 1822, brothers and sis- 
ters of the half blood inherit equally with those of the whol0 blood. Gardner v. 
CoUinSf 3 Masont 398. 

171. Real estate being assets for the payment of debts generally, in Rhode 
Island, by statute, the executrix may sue the devisee and the purchaser before pay- 
ment of the debts, to compel them to appropriate the purchase money to the pay- 
ment of the debts and to exonerate the assets of another devisee entitled to be ex- 
onerated. If a purchaser, instead of paying over the purchase money, applies it, 
with notice of the charge, to the payment of the devisee's own debter, to the injury 
€i[ the creditors of the devisor, it is misapplication of the purchase money, for 
which he may be made responsible in equity at the suit of the executrix. Gardner 
V. Gardner^ 3 Maton, 178. \ 

172. By the statute of Rhode Island of 1798, all deeds, &c. to two or njiore 
persons are held to be tenancies In common, unless the words clearly and manifestly 
show an Intention to create a joint tenancy. It was held, that a mortgage to four 
persons afforded no proof that the parties intended a joint tenancy in the Mort- 
gage* Randall v. PkilHpSf 3 Mason^ 878. / 

17s. The Courts of Probate of Rhode Island cannot appoint a guardi^ to a 
person, as incapable of taking care of her estate under the statute of 1798/P« ^^^9 
without notice to the party of an adjudication on the facts. Smith v. Buningame^ 
4 Masony 121. / 

174. Under the statute of descents of Rhode Island of 1822, wh^ the Intestate 
died seised of an estate, which came to him from his anc'estoHbfy descent, and h^ 
left no children, but only first and second cousins of the whole blood, it was held 
that the first cousins were not exclusively entitled to the estate as next of kin, hot 
that the second cousins also were entitled to share by right of representation of their 
parents. Dexter v. Dexter , 4 Masont $02. 

LOCAL LAW XVI. 

Tennessee and North-Carolina^ 

175. It is essential to the validity of the sale of lands for taxes, under the laws of 
Tennessee, that it should appear on the record of the Court, by which the order of 
sale is made, that the Sheriff had returned that there were no goods and chattels of 
the delinquent proprietor, out of which the taxes could be made. Thatcher v. 
PoweUjG Wheat. 119. 

176. The publications which are required by law to be made, subsequent to 
the sheriff's return, and previous to the order of sale, are indispensable prielimi- 
naries to a valid order of sale. Id, 

177' Where platts are returned and grants made, without an actual survey, the 
rule of construction which has been adopted, in order to settle the confiicting claims 
of different parties, is, that the most material, and most certain calls shall control 
those which are less* material and less certain. Newson v. Pry or ^ 7 Wheat. 7. 

178. A caU for a natural object, as a river, a known stream, a spring, or even a 
marked line, shall control both course and distance. Id. 

22 



170 tOCAL LAW. 

179* There is no distinction between a cdB to stop at a rlver^ and a call to cross 
a river. IiL 

180. Where a grant was made for 5000 acres of land, ^< lying on both sides of 
the two main forlcs of Duck river, beginning, &c. and running thence west 894 poles^ 
to a white oak ; thence south 894 poles, to a stake crossing the fiver; thence east 
8i94 poles, to a stnke ; thence north 894 poles to the beginning, cros»ng the south 
fork ;'* it was held, that it must be surveyed so as to extend the second line of the 
grant such a distance on the course called for as would cross Duck river to the op- 
posite bank. id. 

161. A question, under the registry acts of fennessee, whether a junior con- 
veyance registered, should tal^e precedence of a prior unregistered deed : Heldy 
that the registry did not, under the circumstances, vest the title against the elder 
deed. Imc v. SliMms, 9 WkeaL 515. 

182. By the Statute of limitations of Tennessee, of I797r a possesion of seven 
years Is a protection, only when held under a grant, or under mesne conveyauces 
whk^h: connect it with a grant. Walker y* Turner ^ 9 IVhtai. 541. Powell \. 
Harmm^ 2 Peiers^ 241. 

1)85. A sheriff's deed, which is void for want of jurisdiction in the Court under 
Mfbose judgment the sale took place, is not such a conveyance as that a possession 
under it will be protected by the statute of limitations. Id. 

1&4« The acts of assembly of North-Carolina, passed between the years 1783 
and I789f invalidate all entries, surveys, and grants of land within the Indian terri- 
tory, which now forms a part of the territory of the State of Tennessee. But they 
do not avoid entries commencing without the Indian boundary, and running into 
it, so far as respects that portion of the land situate without their territory* Dmi- 
farth v» Wear^ 9, Wheat. 673. 

ISl^. The act of North-Carolina of 1784, authorizing the removing of warrants 
which had been located upon lands previously taken up, so as to place them upon 
vacant.landsi did not repeal, by implication, the previously existing lawsj which pro- 
hibited surveys of land within the Indian boundary. The lands to which such re- 
movals were mad^, must be lands previously subjected to entry and survey. Id. 678. 

186. By the laws of Tennessee, a will of lands in another state is not made evi- 
dence in aa action of ejectment for lands in Tennessee. Darby^s Lessee v. Mayer ^ 
10 Wheat. 472. 

187* Under the statute of limitations of Tennessee of 1797) c. 43, s. 4, peace- 
able and uninterrupted possession, claiming to hold the land adverse to the claims 
of all other persona;, for seven years, under a grant, or deed of conveyance founded 
upon a grant, gives a complete title to the person who has the possession. Files v. 
Bauldiny 11 Wheat. 325. 

188. Qttcere, Whether the doctrine of this Court, as to the effect of the terms 
'< beyond seas," in the saving clause of a statute of limitations, being equivalent to 
Vfiihoul the limiis of the Slate where the statute is enacted, has been received in the 
local Courts of Tennessee 1 Shelby v. Guy^ 1 1 Wheat, 367. 

189. Under the act of North Carolina of 1782, for the relief of the officers and 
soldiers in the continental line, &c., the commissioners having determined that the 
Frencfktiek was within the reservations of the stfitute, as public property, and ha- 
ving surveyed the said reservation in 1784, the same was protected from individual 
survey and location, although it exceeded the quantity of 640 acres. Edtoards* 
Lessee v. Darby^ 12 Wheat. 206. 

190. The French Kck reservation has not been since subject to appropriation, 
by entry and survey, as vacant land, by any subsequent stfitute of North Carolina 
or Tennessee. Id. 
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LOCAL LAW XVn. 

Virginia and Kentucky. 

(A) T%e law of real property in general. (B) Statutes ofvnUs and descents* 
(C) Bills of exchange and promissory notes. (D) Other local laws. 

(A) Laws of real property in general. 

191. The rule applied in equity to the relief of botui ^de purchasers without 
notice, is not applicable to the case of purchasers of military land warrants under 
the laws of Virginia. Kerry. Waits, 6 WheaU 660. 

192. Such purchasers are considered as affected with notice by the record of the 
entry, and also of the survey, and subsequent purchasers are considered as acquiring 
the interest of the person making the entry : so that purchasers under conflicting 
entries are considered as' purchasing under distinct rightSi in which case the rulei 
as to innocent purchasers, does ^ot apply. Id, 

193. The princij^Ie, that only parties or privies, or purchasers penden/e U/e, are 
bound by a decree in equity^ how applied to this case. Id* 

194. The surveys actually made on the military land warrants of Virginia, have 
not the force of judicial acts, or of acts done by the deputations of officers as gene- 
ral agents of the continental oflicers. Id. 

196. A warrant and survey authorize the proprietor of them to demand the legal 
title, but do not, in themselves, constitute a legal title, until the consummation of the 
title by a grant, the person who acquires an equity holds a right| stftject to examina- 
tion. Miller V. Kerr, 6 Wheat. 1. 

196. Where the register of the land office of Virginia had, by mistake, given a 
warrant for military services in the Continental line, on a certificate authorising a 
warrant for services in the State line, and in recording it, pursued the certificate, 
and not the warrant, it was held that this Court could not support.a prior entry and 
survey, on a warrant thus issued by mistake, against a senior patent. Id. 

197. Where the plaintiffs seek to set aside the legal title, because they have the 
superior equity, it is consistent with the principles of the Court to rebut this equity 
by any circumstances which may impair it ; and the legal title cannot be made to 
yield to an equity founded on the mistake of a ministerial officer. Id. 

198. The patent issued on a military warrant under the law of Virginia, is |>rtina 
facie evidence that every prerequisite of the hiw was complied with. Bouldin v. 
MasHe, 7 Wheat. 122. 148. 

199. The loss of a paper must be established before its contents can be proved; 
but where the patent issues upon an assignment of the warrant, and the legal title 
is thus consummated, the assignment itself being no longer a paper essential to that 
title, the same degree of proof of its existence cannot be required as if it were relied 
on as composing part of the title. Id. 164. 

200. Where there is a strong degree of probability that the assignment has been 
lost or destroyed, through accident, itsnon-production by the party claiming under it, 
ought not to operate against him, so as to defeat his legal title. Id. 165. 

201. The original law of Virginia, which authorizes the assignment of warrants, 
did not require, that it should be made by endorsement, or by an instrument annexed 
to the warrant. ^. 166. 

202. A question on the validity of a certificate for a settlement right in Ken- 
tucky, and of the ehiry thereof in the surveyor's office. Crockett v. Lee^ 7 Wheat. 
522. 

203. It is a settled rule, that the decree must conform to the "allegations iathe 
pleadings, as well as the proofs in the cause* Id. 626. 
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204. Therefore, when the question is on the validity ofa location, and neither its 
vagueness nor its certainty are distinctly put in issue, by the pleadings, the testimo- 
ny to that point will be disregarded by this Court ; but if the merits appear to justify 
it, the cause will be remanded to the Court beloW| with directions to permit the 
pleadings to be amended. Id. 625. 

205. The land law of Virginia, of 1779, makes a pre-emption warrant superior 
to a treasury warrant, whenever they interfere with each other, unless the holder of 
the pre-emption warrant has forfeited that superiority, by failing to enter his warrant 
with the surveyor of the county, within twelve months after the end of the session 
at which the land law was enacted; and on that period having expired, and being 
prolonged by successive acts, during which time there was one interval between the 
expiration of the law and the act of revival, the original right of the holder of the 
pre-emption warrant was preserved, notwithstanding that interval, the entry of the 
holder of the treasury warrant not having been made during the same interval. 
Stevens v. JMT* Cargo^ 9 Wheat. 502. 

206. Secondary evidence of the contents of written instruments is not admissible, 
when the originals are within the control or custody of the party ; and this rule of 
evidence is not dispensed with by the local statutes of Kentucky, which provide 
that no person shall be permitted to deny his signature, as maker or assignor of a 
note, in a suit against him, unless he will make an affidavit denying the execution 
or assignment. These statutes do not dispense with proof of the existence of the 
instmment, or of tho right of the party to hold it by assignment. Sebiree v. Dorr^ 
9 Wheat 558. 

207. Under the following entry, " H. R. enters 2000 acres in Kentucky, by vir- 
tue ofa warrant for military services performed by him in the last war, in the fork 
of the first fork of Lickings running up each fork for quantity ;'' it appeared in evi- 
dence, that at th^ first fork of Licking, the one fork was known and generally dis- 
tinguished by the name of the south fork, and the other by the name of the main 
Licking, or the Blue Lick fork, and that some miles above this place the south fork 
again forked : Held, that the entry could not be satisfied with lands lying in the 
first fork. Meredith v. Picket, 9 fVheat. 573. 

208. In such a case, the entry could not be explained, and the survey supported, 
by oral testimony. The notoriety and names of places may be shown by such tes- 
timony, but the words of an entry are to be construed by the Court as any other 
written instrument. Id. 575. 

209. In Kentucky, a survey must be presumed to be recorded at the expira- 
tion of three months from its date, and an entry dependent on it is entitled to till the 
notoriety of the survey as a matter of record. Elmendorf v. Taylor, 10 Wheat. 
152. 

210. An entry in the following words, '^ W. D. enters 8,000 acres, beginning at 
the most south westwardly corner of D. R.'s survey of 8,000 acres, between Floyd's 
Fork and Bull Skin ; thence along his westwardly line to the corner ; thence the 
same course with J. R.'s line north 2 degrees west, 964 poles, to a survey of J. L. 
for 22,000 acres ; thence with Lewis' line, and from the beginning south 7 degrees 
west till a line parallel with the first line will include the quantity,'' is a valid en- 
try. Id. 

211. Such an entry is aided by the notoriety of the surveys, which it calls to ad- 
join, where those surveys had been made three months anterior to its date. Id. 

212. The following entry, '< J. T. enters 10,000 acres of land, on part ofa trea- 
sury warrant, No. 9,789, to be laid off in one or more surveys, lying between 
Stoner's fork, and Hingston's fork, about six or seven miles nearly northeast of 
Harrod's lick, at two white-ash saplings from one root, with the letter K marked on 
each of them, standing, at the forks ofa west branch of Hingston's fork, on the east 
side of the branch, then running a line from the said ash saplings, south 45 degrees 
east, 1,600 poles, thence extending from each end of this line north 45 degrees east, 
down the branch, until a line nearly parallel to the beginning line shall include the 
quantity of vacant land, exclusive of prior claims," is not a valid entry, there being 
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to proof that the ** two white-ash saplings, from one root, with the letter K marked 
on each of them, standing at the forks of a west branch of Hington's fork," had ac-* 
quired sufficient notoriety tO constitute a valid call for the beginning of an entry, 
without further aid than is afforded by the information that the land lies between 
those forks. McDowell v. Peyton^ 10 Wheat. 454. ' 

213. The following entry is invalid for want of that certainty and precision which 
the local laws and decisions require : '< January 27th, 17S3, J. C. L. enters 
20,000 acres of land on twenty treasury warrants, No. 8,859, &c. beginning at the 
mmUh of a creek falling into the main fork of Licking, on the north side behw some 
cedar cliffs, and about 35 miles above the upper Blue lAcks, and running from said 
beginning up the north side of Licking, and bounding with the same as far as will 
amount to 10 miles when reduced to a straight line, thence extending from each 
end of said reduced line, a northerly course at right angles to the same for quantity. 
Liiilepage v. Fowler, 11 Wheat. 215. ' 

214. An entry calling for the land to lie on the cast side of Slate creek, a south- 
west branch of the main fork of Licking, '^beginning where a buffalo road crosseth 
said creek at the mouth of a branch emptying into said creek at the northeast side, 
it being the place of beginning for S. M.'s entry for 20,000 acres," is defective in 
certainty and precision ; and its defects are not aided by the reference to S. M/s 
entry for '' 20,000 acres, lying on the west side of Slate creek, southwest branch of 
Licking creek, beginning where the buffalo road crosses Slate creek, at the mouth 
of a branch, emptying in on the east side thereof; there are several cabins," &c. 
'* to include a quantity of fallen timber," &c. Taylor^s Devisee v* Otoing, 1 1 Wheat. 
226. 

215. The act of Assembly of Virginia, of 1779, c. 13, s. 3, secured from escheat 
all the interest acquired by aliens in real property, previous to the issuing of the 
patent, and left the rights acquired by them under the patent, to be determined by 
the general principles of the Common Law. Govemeur^s Jieirs v. Robertson^ 1 1 
9Vheat. 332. 

216. The title of an alien thus acquired by patent in 1784, under the laws of 
Virginia^ and subsequently confirmed to him by a legislative act of Kentucky in 
1796, and to his heirs and iheir grantees by qn act of the State in 1799, will over- 
reach a grant made by Virginia to a citizen in 1785, and defeat the claims of all 
persons holding under such grant. Id. 

217. These legislative acts of Kentucky were valid, under the compact of 1789, 
hetween the States of Virginia and Kentucky. Id. 

218. QiKBre, Whether the compact of 1789, between Virginia and Kentucky, 
restrained the legislature of Kentucky from prolonging the time for surveying one 
entry to the prejudice of another? MUlen v. M^Infire, 11 Wheat. 441. 

219. By the construction of the act of Kentucky of 1797, granting further time 
for making surveys, with a proviso, allowing to infants, &c. three years after their 
several disabilities are removed, to complete surveys on their entries; if any one or 
more of the joint owners be under the disability of infancy, ^c. it brings the entry 
within the saving of the proviso, as to all of the other owners. Id. 

220. A question in equity as to the title to a lot of land in the town of Lejdng- 
ton, Kentucky, reserved as public property and claimed as having been appropriat- 
ed by the plaintiff's ancestor. Bill dismissed under the circumstances of the case. 
M^ Connelly. The toten of Lexington, 12 Wheat, 582. 

221. The reservation contained in the law of Virginia of October 1783, ceding 
to Congress the territory northwest of the Ohio, is not a reservation of the whole 
tract of country lying between the rivers Scioto and Little Miami. It is a reserva- 
tion of only so much of it, as may be necessary to rhake up the deficiency of good 
lands in the country set apart for the officers and soldiers of the Virginia line, on 
the continental establishment, on the southeast side of the Ohio. The residue of 
the lands are ceded to the United States as a eommon fund for the use and benefit 
of such States as have or shall become members of the confederation, to be faith- 
fully and 6atKi/(le disposed offor that purpose. Jackson v. Clark, 1 Peters^ 63i, 
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222. AlAough the military rights cdnstituted the primdrjr chim on the tnist, that 
claim was, according to the intention of the parties, so to be satisfied as still to keep 
in view that other-object which was also of vital interest. This was to be effected 
only, by prescribing the time within which the hinds to be appropriated by these 
claimarits should be separted from the general mass, so as to enable the government 
to apply the residue, which it was then supposed would be considerable, to the other 
purposes of the trust. Id. 635. 

223. The privy examination and acknowledgment of a deed, by a feme covert so 
as to pass or convey her estate, cannot be legally proved by parol iestimooy. JS^ 
lioH V. PienoU I Peters, d38. 

224. In Virginia and Eentocky, the solemn modes of conveyance i>y fine and com- 
mon recovery, have never been in common use ; and in those States, the capacity of a 
feme eovtrt to convey her estate by deed, is the creature of statute law ; and to 
make her deed effectual, the forms and solemnities, prescribed by the statutes, must 
be pursued. Id. 

226. The Virginia statute of 1748, ch. 1st, declares the law to be, 'Mhat where 
any deed has been acknowledged by a feme caver tf and no record made of her privy 
examination, such deed is not binding upon the feme and her heirs." This law was 
adopted by Kentucky at her separation from Virginia, and is understood never to 
have been repealed. Id, 339. 

226. In action of ejectment to recover land in Kentucky, the law of real estates 
in Kentucky is the law of this Court, in deciding on the rights of the parties. Davis 
v. Mason^ 1 Peters, 505. 

227. It seems that the rigid rules of the Common Law do not require that the 
hnsimnd shall have had actual seisin of the lands of the wife, to entitle himself to a 
tenancy by curtesy, in waste, or what is commonly styled '^ wild lands" id. 506« 

228» If a right of entry on lands exists, it ought to be sufficient to sustain the 
tenure acquired by the husband, where no adverse possession exists. Id. 508. 

229. At present it is fully settled in equity, that the husband shall have curtesy 
of trust, as well as of legal estates, of an equity of redemption, of a contingent use, 
or money to be laid out in lands. Id. 508. 

230. An entry was made '' so as to join the settlements on the north, east, and 
south sides thereof, so as not to run into the old military surveys tohieh are legaL^* 
The rules which are settled in Kentucky, would require ihat this entry, had the re- 
striction respecting ihe military surveys been omitted, should be surveyed equally 
on the north, east, and south sides of the settlement ; the whole land to be in- 
cluded by rectangular lines. The old military survey must, therefore, be so contigu- 
ous to the settlement, as to stop one or two of those lines. A subsequent locator 
knew where to look for them, and the testimony informs us, that he would encoun- 
ter no difficulty in finding them. The evidence is, that they were well known ; 
'and that the lines were plainly marked, so as to be traced without difficulty. We 
consider the last words of the entry, *' which are legal,'^ merely as an affirmance 
that they are so, not as leaving it doubtful ; and consequently, that they make no 
change in the entry. Hunt v. Wickliffcy 2 Peters, 201. 

231. Under the laws of Virginia, the certificate of registry of a patent, which is 
required to be given, is not necessary to the title to lands under it. The law is as. 
to this matter merely directory. Ritchie v. WoodSi 1 fFash, C. C. B. 11. 

232. By the decisions of the Courts of Virginia, a right of settlement cannot 
prevail against a right under a patent. Id. 

(B) Statutes of imUs and descents. 

233. Under a law of the State of Kentucky, and the decision of their Courts 
upon it, a will with two witnesses, is sufficient to pass real estate ; and the copy of 
such a will, duly proved and recorded in another state, is good evidence of the exe- 
cution of Uie will. Davis v. Mason, 1 Peters^ 608. 
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234. It is a settled rule in Kentucky, that although more than one witness is re- 
quired to subscribe a will disposing of lands, the evidence of one may be sufficient 
to prove it. Id. 509. 

(C) BUls of exchange and promissory notes. 

235. Under the statute of Virginia, giving to debts due on protested bills of ex-' 
change, the rank of judgment debts, a joint endorser, who has paid more than his 
proportion of the debt, has a right to satisfaction out of the assets of his co-en- 
dorser, with the priority of a judgment creditor. Lidderdakv. Robinsonjl2 Wheal. 
696. 

' (D) Other local lam. 

236. Under the act of assembly of Virginia, the defendant may enter special bail, 
and defend the suit at any time before the entering up of judgment upon a writ 
of inquiry executed ; and the appearance of the defendant, or the entry of special 
bail, before such judgment, discbarges the appearance bail. Barile v. CoUman^ 6 
Wheat. A7^. 

237 If the defendant does not appear, or give special bail, the appearance bail 
may defend the suit, and is liable to the same judgment as the defendant would have 
been liable to ; but the defendant cannot appear and consent to a reference, the re- 
port and judgment on which is to bind the appearance bail as well as himself. Such 
a joint judgment is erroneous, and will be reversed as to both. Id. 

238. Under the laws in relation to the Mutual Assurance Society of Virginia, 
property olSered for insurance, on which the premium has not been paid, and which 
is sold without notice, is not liable for the premium in the hands of the vendee. The 
Mutual Assurance Society Co. of Va. v. Faxton, 6 Wheat. 606. 

239. The act of assembly of Kentncky, of the 7th of February, 1812, <« giving 
interest on judgments for damages, in certain cases,'' applies as well to cases de- 
pending in the Circuit Courts of the Union, as to proceedings in similar cases in the 
State Courts. Sneed v. Wister^ 8 Wheat. 690. 

340. The party is as well entitled to interest in an action on an appeal bond, as 
if he were to proceed on the judgment, if the judgment be on a contract for the 
payment of money. He is entitled to interest from the rendition of the original 
judgment. Id. 

241. Five years bona fide possession of a slave constitutes a title, by the laws of 
Virginia, upon which the possessor may recover, in detinue ; and this title may be 
set up by the vendee of such possessor, in the Courts of Tennessee, as a defence to 
a suit brought by a third party in these Courts. Shelby v. Guy, 11 Wheat. 36 1. 

242. Quare^ Whether a parol gift of slaves was valid by the laws of Virginia 
previous to the act of assembly of 1787 1 Id. 

243. On the construction of the statute of Virginia, emancipating slaves brought 
into that State in 1792, unless the owner removing with them should take a certain 
oath within sixty days after such removal, the fact of the oath having b^en taken 
may be presumed by the lapse of twenty years, accompanied with possession. Mo" 
son v. Matilda^ 12 Wheat. 590. 

244. By the act of assembly in Virginia in 1792, a confession of judgment is 
equivalent to a release of errors. MandeviUe v. Suckley^ 1 FeterSy ISt. 

245. The execution law of Virginia prescribes that the forthcoming bond shall 
recite the material parts of the execution on which it is taken, but gives no other di* 
rection respecting the notice, than that it shall be served ten days before the motion. 
Its sole purpose is to inform the party that the motion is to be made, thereby enabling 
him to show that the money has been paid ; or, that for any other reasons, execution 
ought not to be awarded. If it gives him the information, which enables him to do 
this, it effects all the substantial purposes of justice. Alexander v. Broum, i Pe* 
<cr5, 684. 



176 PARTNERSHIP. 



MARSHAL. 

1. The fees and compensation to the Marshal^ where the government is a party to 
the suit, and his fees or compensation are chargeable to the United States, are to be 
paid out of the treasorj, upon a certificate of the amount, to be made by the Court, 
or one of the judges. The Antelope^ 12 Wheat. 550. 

2. The marshal may have an attachment to enforce the payment of his fees of 
office, against suitors in the Court. Anonymous j 2 Gallia. 101 . 

3. So against an attorney who endorses the writ, and who by the lex Iocs is liable 
to respond the costs. Id. 

4. The marshal is entitled to his'full commissions, according to the act of Feb- 
ruary 28th, 1799, ch. 125, upon all interlocutory sales of prize property. The act 
of January 27th, 1813| ch. 478, applies only to sales afler final coDdenmation. The 
Avery^ 2 CroUia. 308. 

5. It is the duty of the marshal upon all interlocutory sales, to bring the pro- 
ceeds into Court, with a regular account of the sales. Id. 

6. The marshal is entitled to commissions upon prize property, removed from 
his district by consent of parties, and there sold. The San Joee Indiana^ 2 GaUis. 
311. 

7. The Court will not dictate to the marshal, what return he shall make to pro- 
cess in his hands. He must make his return at his peril, and any person injured 
by it, may have his legal remedy for such return. Woriman v. Conyngham^ 1 Pc 
Urt? C. C. R. 241. 

8. It is not a sufficient return to a venditioni exponas j ^^ that A. B., to whom the 
property was struck off at the sale, has neglected or refused to comply with the 
terms of sale." It is the duty of the marshal, to offer the property at sale again, if 
he had time to do so ; and if not, by a proper return, enable the plaintiff to taJte out 
an alitu venditioni exponas. Id. 

9. The return of the marshal to a writ cannot be traversed in an action between 
the parties to the suit in which the writ issued. Wilson v. Hurstj 1 Peters^ C, C. 
R.441. 

10. The marshals of the. several districts, are the proper officers to execute the 
orders of the president, under the act of Congress of 6th July 1793, relative to alien 
enemies. Lockington v. Smithy 1 Peter^ C. C. R. 466* 

4. After the President had established such regulations, as he doomed necessary 
in relation to alien enemies, it was not necessaiy to call in the aid of the judicial 
authority on all occasions to enforce them, and the marshal could act without such 
authority. Id. 



PARTNERSHIP. 



1 . One partner during the continuance of the partnership, is competent to submit 
to reference his own interest io the firm, but he cannot, by his submission, bind his 
partners. Karihaus v. Ferrer j 1 Peiersy 228. 

2. A dissolution of partnership puts an end to the authority of one partner to bind 
the others. By the force of its terms it operates as a revocation of all power to 
create new contracts ; and the riglits of partners as such can extend no further than 
to settle the partnership concerns already existing, and to distribute the remaining 
fundfi. Even this right may be qualified, and rcKtrained by the e,\pross delegation 
of the whole authority to one of the partners. BtU v. Morrison^ 1 PtUrs, 370. 
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3« ir one partner contracts with a third person^ in the mune of the firm, after dia- 
solution, but that fact not made public or known by such third person, the law con- 
siders the contract as being made with the firm, and,upun their credit. But if the 
partner deal with another in his individual name, and upon his sole responsibility, 
without even an aUusion to the partnership, it was unimportant to that other to 
kaow that the partnership was dissolved ; since he was dealing, not with the firm, 
and upon their credit, but with the individual with whom he was contracting, and 
upon his credit. JLe Roy, Bayard 4* Co* v. Johnson, 2 PeterSf 186. 

4. A debtor to a partnership cannot be held as trustee for the several .or joint 
debts of one of the partners. Lyndon v. GorAam, 1 GaUis, 367. 

6. The corporeal property cannot be taken in execution to satisfy the several 
debts of one partner, unless such partner would have an interest in the property af- 
ter settlement of all accounts : and then to the extent of that interest only. id. 

6. A bill to charge the executors of a deceased partner with a partnership debt, 
where the other partner survives, must expressly charge an insolvency of the sur- 
vivor. Van Reinudyk v. Kane, 1 GaUis, 371. 

7. The share of a partner domiciled in the enemy's country, is subject to con- 
demnation as prize. The San Jose Indiana^ 2 GaUis. 268. The FranciSf 1 GaUis. 
618. 

8. Equity will enforce against the executors of a deceased partner or joint con- 
tractor, payment of a bill of exchange, where the survivors are insolvent* Van 
Edmadyk ▼• JEone, 1 GaiHs. 630. 

9. If one partner, in a voyage on joint account, be authorized by the others to take 
up money on the credit of the whole concern^ and draw bills therefor on a house at 
Amsterdam, and the partner take up money and draw a bill for the same, directing it 
io be charged to the aceouui of all the partners, but it is signed by himself only, ii 
seems f such bill is binding on all the partners ; at least, equity will enforce payment 
thereof against all the partners in favor of the payee of the bill| who has trusted 
the money on the faith of the joint credit. Id, 

10. In equity, such a bill, drawn under such circumstanees, would be deemed to 
have been guarantied as to acceptance and payment, by all the partners. The 
statute of frauds does not apply to such a case ; for the guaranty is not for the pay- 
ment of the debt of another, but of the debt of the guarantors. Id. 

11. If no original authority to draw were given, but subsequently the whole 
transactioa was ratified by all the partners} such ratification would be equivalent to 
an original authority. Id. 

12. In cases of partnership, the confession of one partner in relation to a part- 
nership concern, is in general admissible in an action against the other. It is not 
evidence to prove the partnership itself ; but that being once admitted or proved 
aliunde, the confession is then let in for all collateral purposes. Id. Corps y» 
Robinson, 2 fFash. C. C. R. 388. 

13. Where a shipment is made by one of several joint partnm, to another part- 
ner, resident in a difierent country, in the ordinary course of their trade, it must be 
held to be on joint account, unless the presumption is conclusively repelled by proof 
of a shipment on the exclusive account of one. 77ie Fronds^ 1 GaUis. 618. The 
Satt Jose bidiano^ 2 GaUis. 268. 

14. A and B were tenants in common with C and O of a sliip in certain propor- 
tions, and purchased a cargo, by an agreement, on their account in the like propor- 
tions for a voyage, and consigned the same to the master for sale and returns ; it was 
held, that they were tenants in common of the cargo and npt partners. Jackson v. 
Robinson, 3 Mason 138. 

15. Where a firm put a debt, after the dissolution of the partnership, at the dis' 
pasal of one partner, and gave information of it to the debtor, such partner has a 
right to assign it as security for his private debt, and in equity the assignee may 
maintain ^ suit for it against the debtor. M^Lanahan v. EUery, 3 Mason, 269. 

16. A general assignment is valid for actual liabilities^ as well as for debts 4ue, if 
the parties so intend. One. partner may sign and seal such an assignment for the 

23 
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Btm. and it will bind the partnenifaip, as a release of the debt. HalUey ▼. Whitney f 
4 Ma$imf 206, 

17. A purchaser under an execution against one partner, becomes a tenant in com- 
mon with the other partners, in an undivided share of the land purchased^ subject 
to all the rights of the other partners. Until the partnership debts are paid, he can 
have no claim, hut on the separate interest of the individual partner in the residue. 
CriioMre v. ^orth American Land Company ^ 1 Peters* C. C. R, 460. 

IS. To constitute n settled account upon which one partner may sue another, all 
the parties must consent to it^and be bound by it. Lamtiere v. Caze^ I Wash, G. 
p. R. 435. 

19. Indebitatus assumpsit cannot be maintained by one partner against another, 
until the partnership is dissolved, balance struck, and a promise to pav. Id. 

20. It is the joint interest in the whole, which constitutes the joint liability of all, 
for the contracts of one ; and not the credit which is given to all, as in the instance 
of a dormant partner. Feliehy v. HamiUim^ 1 Wa^k, C. C. R. 491. 

21. Where money is remitted to a firm, which in fact belongs to one of the part- 
ners and a third person, the interest of such third person cannot be affected by the 
entering the amount in the partnership books, to the credit of the partner concern- 
ed in interest, and who was largely indebted to tbe concern. Vanderwick v. Sum* 
merf, 2 Wash, C. C. K. 41. 

22. Where a loss is sustained by the act of a partner, done in good faith, although 
contrary to the advice of the other partner, he is not responsible. Lyles v. Styles j 
2 ffash. C. C. R. 224. 

23. Entries made in the partnership' books af\er a dissolution, may be ^ven in 
evidence, against the party who made them, but not otherwise. Simonton v. Boucher ^ 
2 Wdsh. C. C. R. 473. 

24. One pf several co-obhgors or joint contractors, eannot be charged singly, 
if, in due time, he takes advantage of the plaintiff's omission to sue the others, by 
a p)ea in abat,en)ent ; but he cannot take advantage of the omission at the trial; 
Jordan v. fFUkina, 3 Wash. C. C. R. 1 10. 

25. An agreement between two, by which each was to carry on trade upon his 
own capital, credit, and responsibi'Hty, and that each was to bear his own loss, but 
the profits w^e to be divided, is not a partnership as between themselves, or as to 
strangers knowing the true nature of the connexion between them. Id. 

26. B and I, partners, bemg indebted to the United States for duties, B e^iecuted 
a bond for the debt, in his separate name. B and I afterwards made a voluntary 
assigotnent of their property to the defendants, for the use of their creditors ; and 
9 assigned his e'gtate for tbe use of his separate creditors. Before the bond was 
given, B and I authorized, io writing, each to execute custom-house bonds for duties, 
each one of the partners agreeing to be bound for the paymej[)t of the bondS) as if 
executed by both. This action was instituted, (indebitatus assumpsit,) against the 
assignees of B and I, to recover the amount of the bond given by B to the United 
States, out of the partnership effects of B and I. Held, that it would not lie. 17. 
Slates V. Jistley et al. 3 Wash. C. C. R. 508. 

27. The bond is not evidence of a debt due by B and J, because not signj^d by 
them ; nor of a debt due by I, because not signed by him. Id. 

28. One partner cannot by deed, bind his co*partner ; unless executed in bia 
presence, and by his consent. Id. 



PAYMENT. 

1. A person owii^ money under distinct contracts, has a right to apply his pay- 
ments to whichever d^t he may choose,, and this power may be Exercised withoMt 
any express dkectibn giveii at the time. Tayloe v. Sandiford^ 7 Whettt. 18; 
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2* A durection may be evideneeU by circurostMices as well ai by wot4t : anda 
positive refusal to pay one debt, and ackiiowldgipent of anotheri with a delivery 
of the suoi due upon it, would be such a circumstance. Id. 

3. In general, the debtor has a right to make the appropriation of piiyments ; if 
he omits it, the csgdttor nay make it ; but neither party has a right to make an ap- 
propriatioa after the controversy has arisen. United States v. Kirkpatrickf 9 
Wheat. 720. 

4. In cases of long and running accounts, where balances are adjusted merely 
for the purposes of making rests, the law will apply payments to extingubh the 
debtS| according to the priority of time. Id* 

5. In general, a paymeut received in forged paper, or in any base coin, is not 
good ; and if there be no negligence in the party, he m»y recover back the conside- 
ration paid for then^ or sue upon his oiiginal demand* United States Bank v. 
Bank of Georgia, 10 Wheat. 333. 

6. But this principle does not apply to a payment made tona fide .to a bank, in 
its own notesp which are received as cash, and afterwards discovered to be forg- 
ed. Id. 

7* In case of such a payment upon general account, an action may be main- 
tained by the party paying the uotes^ if there is a balance due him from the bank 
upon their general account, either upon an insimut computussent^ or as fur money 
Imd and received. Id^ 

8. Bank notes are a part of the currency of the country ; they pass as money, 
and are a good tender, unless specially objected to. lit 

9. Where a sum of money was payable <* at such periods as the bank may ap- 
prove,'' the time of payment being left to the option of the bank, the money is, in 
judgment of law, payable on demand. Bank of Columbia v. Hagner^ 1 Pe- 
ters, 463, 

10. If a debtor deposit mon^ for his creditor with a third person, and the 
creditor assents thereto, or gives the depositary a new credit upon the footing of 
such deposit, tlie original debtor is discharged. Swift v. Hathaway y I Gallis.AlJ, 

11. Treasury notes issued under the act of Congress of 1814, ch. 77 i and ch. 
699y being by their terms receivable in payment of duties, taxes, and land debts, due 
to the United States, for the principal and interest due thereon, are a good tender, 
and may be pleaded as such to such debts. Thorndike v. U. States^ 2 Mason^ 1 . 

12. A receipt in full of all demands is open to inquiry and explanation. Harden 
V, Gordon^ 2 MasoUy 541. Thompson v. Faussaty L teters^ C. C. R. 182. Maze 
V. MilUr, I Wash. C. C. R. 32 g. 

13. Where there are items of debt and credit, in a running account between the 
Postmaster- Genera I and the deputy Postmnslers, in the absence of any specific ap- 
propriation by either paity, the credits are to be ap[)lied to the discharge of the debits 
antecedently due, in the order of the account. Postmtsfer-Generai v. Farbery 4 
Masonf 333. 

14. During the reign of Charles IV. of Spain, Hope and Company of Am- 
sterdam negotiated a loan, for, and on h«s account, for the re-payment of which, the 
revenues of Spain were pledged. Duties, which were payable to the King of Spain, 
on the export of merchandise to the Spanish possessions in America, came, legally, 
into the hands of Hope and Company, and were by t.iem applied to the liquidation 
of the loan. Held, that these duties were a part of the revenues of the crown of 
Spain, pledged for the re-payment of the loan ; and such an appropri.ition by Hope 
and Company, was proper. King of Spain v. Oliver^ 1 Peters^ C. C. R. 276. 

15. Bonds, assigned to be applied to the discharge of a debt for which a suit is 
brought, although they are not returned to the assignor, cannot be given in evidence 
on the plea of payment, it being proved that the consideration of the bonds had 
failed, and that they had been acknowledged by the assignor to be of no value. JViL- 
sou V. Bursty 1 Peters^ C. C. R. 441. 

16. A payment which might have been pleaded to the original scire f ados to 
revive a judgment, cannot be given in evidence in a second scire facias. Id. 
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' 17* A bin of exchange remitted in payment of a debt due to the person to whom 
It is senty where the amount of the bill is lost by the negligence of the person to 
whom it was transmitted, ts to be considered as payment of 'the debt. Roberts ▼• 
GmKaghef^ 1 Wmik C. C. R. 156. 

18. A bill or note is not payment, anless it were received in saibfaction^ and the 
receiver agreed to run all risks ; or^ by his after condact^ made it his own. Afaze 
V. MilUr^ I fTash. C. C. R. S28. QaUagher v. ReLertt^ 2 Wash. C. C. R. 191. 

> 19* The correct role is, that the interest should be calculated whenever a pay- 
ment Is made, to which the payment is first to be applied, and If it exceed the in- 
terest| the balance is to be applied lo dhttinish the principal. If it fall short of the 
iriterest, the balance of interest should not be added to the principal, so as to produce 
interest. Tills rule applies both to debts whose interest is of course to be charged, 
and to those in which interest is given by way of daosages. Smiik v. Shtnu^s AMx. 
2 WoMh. €. C. R. 168. 

20. If, when a party is about to tender a sum of money, the person to whom It 
is Intended to pay it, dechires he will not receive it. It is not necessary that the 
money should be actually produced. Barker v. Parkenkom^ 2 Wash* G. C. R. 142. 

21 . If a debtor remit a bill to his creditor, in payBMnt of the debt, and he receives 
it as such, and credits the debtor, it is a payment, and he can only sue the debtor as 
endorser ; and if he neglects to present It in time for acceptance and paynwfnt, and 
to give notice of Its dishonour, be makes the debt his own, whether the drawer had 
funds of the drawee or not. Dttmsstan v. Imbrie^ 8 Wash, C. C. R. 396. 



PLEADING. 

I. Partiet to the sttit. 
II. DedaraUoH. 
III. Pleat. 

PLEADING I. 

Parties to the suii. 

1. In order to maintain a suit in the Circuit Conrt, the jurisdiction must appear 
on the record ; as if the suit is between citizens of different States, the citizenship 
of the respective parties must be set forth. SuUivan v. The Ftdion Steam Boat 
Company^ 6 Whtat, 450. 

2. Where the chief magistrate of a State is sued, not by his name, but by his style 
of office, and the claim made upon him is entirely in his official character, the State 
itself may bo considered as a party on the record. Gfoeemor of Georgia^ v. Jifa- 
drazo, I PeierSf 123. 

3. The 11 th section of the judiciary act of 1789, ch. 20, must be construed in 
connexion with and in conformity to the constitution of the United States. By the 
latter, the judicial power is not extended to private suits, in which an alien is a party, 
unless a citizen be the adverse party. It is therefore indispensable to aver the 
citizenship of the defendants, in order to show on the record the jurisdiction of the 
Court. Jackson v. Twcnfyman, 2 PeierSy 136. 

4. A native citizen of Rhode Island, whose father was dead, but whose mother 
lived on the family estate in Rhode Island, went to New-York to reside as a mer; 
chant, and there failed, and afterwards returned to his mother's family and resided 
there, being unmarried. At the time when the suit was brought he was in a atore 
in Connecticut, acting as clerk there for his brother. He was sued as a citizen of 
Rhode Island. There being no proof that ho intended a permanent residence in 
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V 

CMttoetioiH, it w«i*A«Mb7 the Coim upoB these iiu$to> that he WM 
Uaad. CalHfi v. QUMmg^ 4 Jfoaen, 806. 

5. A agrees to pay a sum of rooaey, or do a certain act, for the use of B aad C 
A suit from this contract cannot he supported in the name of either of the parties 
only, hat in &e name of B and C jointly. V.StaiMv. ISnmmhh 1 Pelert* C. G. R. 

PLEADING IL 

Dedaimtum. 

6. It is in general, not necessary, in deriving title to a bill or note, through the 
endoiaement of a partnership firm, or from the surviving partner, through the act 
of the law, to state particularly the names of the persons comprising the &tm. Chi^F^ 
drt98 V. Euumij 8 WheaJl. 642. 

7« A declaration averring that'* J. C*, ftjf Am ag^ A. C, vmM^ the note, kc. 
IB good* Id* 

§4 Pebt, against an exeeotor, should be in the deltnel only, unless he has made 
himself personally responsible, as by a dwatiamL Id* 

9. An action of debt lies, upon a promissory note, against executors, id. 

10. In a declaration upon a promissonr note, the omission of the place where it 
is payable is fiital. Sebre^ v. DmTf 9 Wktat, 668. 

11. Where, by the local law and usage^ payment of a promissory note is de» 
i|iapdable on the fourth day of grace, in order to charge the endorser^ the declara- 
tion against the endorser most lay the demand on theybiir(A,and not on the third 
day. jBmmt v. Bmnk of ColmMaf 9 IFluat. 581. 

12. QuoBrey Whether a declaratioui in such a casoi not averring the local osagOy 
would be good upon demurrer. Id. 

, 13. To admit secondary evidence of a lost note, it is not necessary that thero 
should be a count in the declaration as upon a lost note. Id. 

14. In a declaration upon a covenant of warranty, it is necessary to allege sub* 
stantially an eviction by title paramount ; but no formal terms are prescribed in 
which the averment is fo be made. Day v. Chirm^ 10 WhtaU 449. 

1 5. Where it was averred in such a declaration, " that the said O. had not a good 
and sufiicient title to the said tract of land, and by reason thereof the said plaintifis 
were ousted and dispossessed of the said premises by due course of law,'' it was 
held sufficient as a substantial averment of an eviction by title paramount. Id. 

16. Where the plaintiffs declared in covenant both as heirs and devisees, without 
showing in particular how they were heirs, and without setting out the will, it was 
held not to be fatal on general demurrer. Id. 

17. Such a defect may be amended under the d2d section of the judiciaiy act of 
1789, c. 20. Id. 

18. Where there is a special agreement open and subsisting at the time the cause 
of action arises, a general indtiniaiu» ai»ump$it cannot be maintained. PerJana v. 
Mart, 11 Wheat. 237. 

19. But, if the agreement has been wholly performed, or if its further execution 
has been prevented by the act of the defendant, or by the consent of both parties ; 
or, if the conUract has been fully performed in respect to any one distinct subject 
included in it ; the plaintiff may recover upon a general indebitatus oMsumpHt. Id. 

20. Circumstances distinguishing a count in detinue from a count in trover. 
SheU^ V. Guy, 11 JTheaL 361. 

21. In suits for an indivisible thing, a right of action survives to a tenant incom- 
0ion. Id. 

22. No action at law will lie on the decretal order of a Court of Equity. Hugh 
V. Higgs, 8 WheaL 697. 

23. The dechuntion in a suit against one partner only, never gives notice of the 
action being on a partnership transaction. He is always proceeded against as if he 
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ivvre the Mie conlira<!tiiig ptrtjr; and if Oi« deehmtt^ii were io bIww a pwU ie i il titi 
coatraety the jadgment against the aingle partoer could oet be auitaiiied. .Barry v. 
Foj/m, 1 PHerit ai7. 

d4. That it la nee necessary in an aefien upon a judgment reeo?ered in fa^ou^ 
of an admimatratof, that the plaintiff name himaeif aa adtolniatrater, foHotm froM 
his not being bound to make a profert of the letters of administration ; and when 
he does so name himself, it may be rejected as surplusage. Bid(Ue v. WUkinSf 1 
PeierSy 692. 

2&. An administrator may sue and recover upon a judgment obtained by him io 
his representative character, in his oam Muneytne judgment being considered aa a 
debt due to him in his personal capacity, he being answerable for it to the estate of 
the itttasUte. Id, 887. 693. 

26. In contracts for the sale of land, the undertakings of the respeetifia' parties 
are always considered dependeni, unless a contrary intention clearly appeafll. jBoliib 
of Columbia v. Hagnevy 1 Peters, 464. 

27. If either a vendor or a vendee wish to cempel the other to feMl his e<^traet, 
he must make his part of the agreement precedent, and cannot proceed s^raiiist the 
other without an actual performance of the agreetnent on his pa¥t, or tl tender and 
repjsal ; and an averment to that effect, is always made in the declaration upon 
contracts containing dependent undertakings, and that averment must be supported 
by proof. Id, 465. 

28. The time fixed for performance, is, at law, deemed of the essenee of the 
contract. And if the seller is not ready and able to perfoml his part of the agree- 
ment, on that day, the purchaser may elect to consider the contract at an end. id. 
465. 

29. It may be laid down as a settled rule, that at law, to entitle the vendor to re- 
cover the pumhaae money, he mnstaver in his declaration a perfbrmance of the 
contract on his part, or an offer to perform at the day specified fc^ the performant^. 
And this averment must be slustained by proefs, unless the tender has been watVed 
by the purchaser. Id, 467. 

30. If a declamtion on a penal statute do not conclude ** against the fbftn of die 
statute," it is a fatal omission on error. ' Alleging <* whereby, and by fbrce of such 
act," the defendant had forfeited, &c. is not sufficient. iSear^ v. United iSrtofet, 1 
G<aiis, 2d7. lCros$ v. VtUied SifiUs, 1 GMis. 26.] 

31. If several acts are mentioned in such a declaration and it be alleged, that 
^^ by force juf said act^" withoul designating the particular act, the forfeiture hath 
accrued, &c. it seems that ft is not fatal on error. Id, 

32. It seems also, that such a declaration need not specify the uses, to which the 
forfeiture enures. . Id, 

33. A conolusion of a declaration of debt for a penalty under a statute, *^ against 
the law in such case made and provided," is not a conclusion against the form of a 
statute, and is bad on error. Siniih v. United Slates j 1 GaUis, 261. 

34. If two penal offonces are described in one count, and orte penalty only is 
sought, after verdict, the declaration will be srupported. Id, 

35. In debt for the penalty of the double value, under the embargo act, 1S08, ch. 
8i, it need not be averred in the declaration, that the vessel and cargo had not been 
and could not be seized for the offence. Id, 

36. If a declaration for a statute penalty conclude " against the form of the «<a- 
ftt/es," when it is founded on a single statute, it is good on error. Kenritk v. Unit-' 
ed Statesy 1 Gallis, 26Si 

37. But where an offence depends on several statutes, a concluslott against the 
form of a single statute is bad. Id. 

38. In an information on the 50th section of the collection act of V9% ch. 128, 
it is necessary to aUege that the goods were unladed in some port dr place within a 
collection district, without a permit from the collector of that port or district. Buf 
it wiU be sufficient if the fact be so, to allege the port or district to be te the attorney 
unknown. United Siaks v. Bumhamy I Maeon, 57. 
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M. M9tmM n«iltary«MMiigb aUc^fed under a Tidelkit, is tmvenabio'f and muit 
be proved as laid. Id. 

40. Where an indictment alleged the purport of a written paper tq.be, that the 
Feaael of the burthen of 14 tons 45-95tht of a ton, whereas the paper produced^ 
stated it to he 14 tons and 60*05ths of a ton, the variance was held fatal. United 
States V. LdUcemany2 Masany 229. 

41. In an indictment for forgery, it is in general necessary to set forth the tenor 
ef the iBstrument; and it must be proved as it is set forth. United Staiee v. Brii- 
Urn, 2 Maaon^ 464. 

42. It seems, that if an iastrameat supposed to be forged, be destroyed or sup- 
pressed by the prisoner, that fact being stated in the indictment, will he a safficient 
excuse for not setting Ibrth the tenor, id. 

43. If an obligee tear off the seal, or cancel a bond in consequence of fraud and 
imposition practised by the obligor, he may declare on such mutilated bond as the 
deed of the party, and set A>rth the special lacts in the profert. U States v.- Sptd" 
dmgf 2 Mason^ 47S. 

44. The condition of a bondj BieoDg other things^ was that the party should pro- 
duce the certificates and other proofs required by law, of the landing of the mer- 
chandise at some foreign port, &c. within two years, &q. ; heldy that a breach nega- 
tiving in the terms of the condition, the production of such certificates and other 
prooAy was good* Jd. 

45. If a statute ofibaeeiis alleged in the indictment according to the words of the 
act, it is not vitialed by sMneJusioiii which caJls the offence by a wrong name* Ap 
if the offence be false stptaringy under the pension a^t of 1820, ch. £1, the indie V 
Dieat is aot vitioled by.the JDreva' eonc(usion, *< and so the jurors say, on &c. that 
tb^ party did eemmift wilfoi and corrupt perjury." U. Staler v, Elliptfi 3 Ma^iMi 

46. Where the plaintiff joined counts on a bill of exchange as endorsee, wit^i' 
counts oq biUs of eicbangje ^^ «|s beneficiary heir and administrator of tbe estate of 
J. G. P. decessed," by the law of France, and thereby proprietor of the bills, it 
vfm bfld, that the la^er ^ouqts werp in his repj*esentative character, and that there 
was a misjoinder. In such a case the plaintiff cannot sue on the bil,ls of the ii^ 
testate p^ the Cirpuit Court, without taking out letters of administration in Massa- 
chusetts. Picqust y. Stcan, 3 «M<%^^< 469. 

47* When the. declaration pro^e^ses to set forth the specification in a patent, as 
part o^ the grant, the slightest variance is fatal, and the defendant is entitled to claim 
a nonsuit. In general, it is sufficient to state the grant in substance, in the decla^ 
ratioa. Trytm v. ^At^c, 1 Peters' C. C. R. 96. 

48. In an action of debt on an embargo bond, the declaration demanded 20,00Q 
4oUaiS| BXkd n^cited the statute which authorizes the United States to demand a sum, 
not exceeding 20,000 dollars, and a9t less than 1000 dollars, which it averred that 
the de^ndanjt owed and detained. The jury found a verdict for 4000 dollars. 
Upon a motion to arrest the judgment^ this declaration was held to be good. U, 
Sfaits v. Colt. 1 Peters* C. C. R. 145. 

49. The declaration ought always to show title in the plaintiff, and that with suf- 
fici^t certainty, and to set forth all tbe matters which are the essence of the ac- 
tion. Oray ^ Osgood^ v.* Jamesp I Peters^ C. C. R. 476. 

/ 50. If the plaintiff's title depends on the performance of certain acts, he must 
^ffirm the performance of those acts. Id. 

51. No action will lie in the name of a principal, on a writfi*n contract made by 
hts agent in liis own name, although tlie defendant may have known the agent's 
character; and a demurrer, in such a case, to the declaration, where the United 
States were the plaintiffs, was sustained. United Stafes v. ParmeleCy 1 Paine, 252. 

52. The decleuration alleged an authority to draw, but not in writing, for 100,000 
francs ; the pro\>f was a letter authorizing blank francs to be drawn for : H^ddj that 
thb was no vaitiance. ^Rabaud V. tH^Wolf, 1 Paiue^ 580. 
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53. CoTenant will not lie upon wordi in an inttrument inttrted by way of con- 
dition or defeasance by the performance of some collateral act. C/« States r. BrowHf 
I Painty A3SL. 

54. So opon a penal bond conditioned thai one should account for public moneysi 
property, &c. : BiMj that covenant would not lie upon the condition. Id* 

55. lout covenant will lie upon the bond itself; but the breach assigned must be 
the non*payment of the penalty. Id. 

56. where covenant was brought upon the bond itself, and the breach assigned 
was the non-performance of the condition, it was held bad on demurrer. IdL 

57* In an action of scire facias^ there was no declaration, but the writ of scire 
fadas was demurred to : HeUy that the legal effect was the same as if the demurrer 
had been to the declaration, and the same judgment was ordered to be entered* 
PeapU of Vermont v. Society far propagaiing the Gospel, I Paine, 652. 

58. A replication of non-payment on the day, and non-acceptance in satisiadion, 
is bad for duplicity. 17. States v. Gumey, 1 Wash. C. C. R. 446. 

, PLEADING in. ' 

Pkcu. 

69. A general profert of letters testamentary, is sufficient ; and if the defendant 
wonld object to their insufficiency, he mast crave oyer ; or, if it be alleged that 
the plaintiffii are not executors, the objection moat be taken by plea in abatement. 
Chiitfress v. Emory, 8 Wheat. 642. 

60. Oyer ia not demandable of a record ; nofi in an action upon a bond for per- 
feraianoe of covenants in another deed, can oyer of suGh deed be emved ; for the 
defendant, and ndt the pkiintiff, must show it, with a profert of it, or an excuse for 
the omission. Sneed v.. Wister, 8 Wheat 690. 

61. If oyer be improperly demanded, the defect is aided en a general demurrer ; 
but it is fatal to the plea, where it is set down as a cause of demurrer. Id. 

62. JV%< debet is an improper plea to an action of dd»t upon a specialty or deed^ 
where it is the foundation of the action. Id. 

63. In a pleaof justiiicatton by the marshal, for not levying an execution, setting 
forth a remission, by the Secretary of the Treasuiy, of the forfeiture or penalty, obr 
which the judgment was obtained, it is not necessary to set forth ^ etatement of 
ikcts opon which th^ remission was founded. Untied Siaiee v. Morris, 10 Wkedti 
346. 

64. A defective declaration may be aided by the plea, and a defective plea by the 
replicati^Dn. Id. 

65. Variances between the writ and declaration, are, iii general, matters proper 
for pleas in abatement. Chirac v. Reinicher^ 1 1 Wheat 280. 

66. Whether, by the modern practice of the Courts, variances between the writ 
and declaration can be taken advantage of by the defendant ? Id. 

67. Such variances cannot be taken advantage of, except upon oyer of the ori- 
ginal writ, grunted in some proper stage of the cause. Id. , 

68. Marriage of the plaintiff, pendente lite, does not, of itself, abate the suit. 
The objection can only be made available by ptea in abatement. Id. 

69. The law requires every issue to be founded upon some certain point, that the 
parties may come prepared with their evidence, and not be taken by surprise, and 
the jury may not be misled by the introduction of various matters. Minor y. Me-r 
chanict^ Bank of Jllexandria, 1 Peters, 6T. 

70. On a joint and several bond, the plaintiff may sue all or one of the obligors. 
But in strictness of law, he has no right to commence a suit against any interipedi- 
ate number. He must sue all or one. The objection, however, is not fatal to the 
merits, but is pleadable in abatement only ; and if npt so pleaded, it is waived by 
pleading to the merits. Id. 73. 
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71. A noihprotequi does not amount to a reiraxiif but simply to an agreement 
not to proceed further in that suit, as to tb^ particular person^ or cause of action, to 
which it was applied. Id. 74. 

72. In an action on a joint and several bond, against five defendants, four of them, 
being sureties, pleaded joint pleas separate from their principal, and atrial was bad 
when the issues were bad for the plaintiffs and damages assessed against the four 
sureties ; a rule to plead was then laid on the principal obligor and co-defendant, 
and be did so ; judgment was then entered against the sureties, and a nolle prose" 
qui entered against the principal ; no objection to the judgment was made in the 
Court below by the sureties, nor was a new trial asked by them. There is no de- 
cision esmctly in point to the present case ; there is no distinction between entry of 
a nolle prosequi before, and the entry after judgment, applicable to the present facts. 
The authorities, and particularly the American,- proceed upon the ground that the 
question is matter of policy and convenience, rather than matter of absolute princi- 
ple. Id. 80. 

73. Where the defendants sever in their pleadings, a noUe prosequi ought to be 
allowed. It is a practice which violates no rules of pleading, and will generally 
subserve the public convenience. Id. 80. 

74. Upon the amendment of a declaration by adding a new count, the defendant, 
who ha^ pleaded to the former counts, has a right to withdraw his former plea, and 
plead anew, either the general issue, or any further or other pleas, which his case 
may require ; but he may, if he will, abide by his plea already pleaded, and waive 
his right of pleading de novo. His failure to plead| and going to trial without objec- 
tion, are held to be a waiver of his right to plead, and an election to abide by his 
plea ; and if it, in terms, purports to go to the whole action, it is deemed sufficient 
to cover the whole declaration ; and puts the plaintiff to the proof of his case, on the 
new as well as on the old counts. Wrig/U v. Tks Lessee of HoUingsworihf 1 Pe* 
lers, 169. 

75. A contract made by co-partners is several, as well as joint, and the fusumpsU 
is made by all, and by each. It is obligatory on all, and oh, each of the partners. 
If, therefore, the defendant fails to avail himself of the variance in abatement, when 
the form of his plea obliges him to give the plaintiff a proper action, the poKcy of 
the law dpes not permit him to avail himself of it at the trial Barry v. FoyleSf 1 
P filers f 317. 

76. The question of the citizenship of a party constitutes no part of the issue 
upon the merits, and must be brought forward by a proper plea in abatement| in an 
eftrlier stage of the cause. De Wolf v. Rabaud^ I Peters^ 498. 

77. Where the Court in which judgment is rendered^ has not jorisdiotion over 
the subject matter of the suit, or where the judgment upon which suit is broughti in 
absolutely void, this may be pleaded in bar, or may in some cases, be given in evi^ 
dence, under the general issue, in an action brought upon the judgment. Biddle ▼• 
WUkins,! Pe<er«, 691. 

78. The general rule is, that there can be no averment in pleading against th« 
validity of a record, though there may be against its operation ; and it is upon this 
ground, that no matter of defence can be pleaded in such case, which existed ante- 
rior to the judgment. Id. 692. 

79. The capacity of the plaintiffs to sue is admitted by p1ea4ing to the merits. If 
the defendant intended to take the exception, it should have been done by a plea 
in abatement, and the omission so to do, was a barrier of the objection. « Conard 
V. The Maniic Ins. Co. 1 Pelers^ 450. 

80. Oyer of a bond does not include oyer of its condition, nor e eon/verso. If 
oyer is wanted it must be prayed of each. Uniled Slates v. Sawyer^ 1 GaUism 86. 

81. If the defendant, on oyer, does not set out the whole of the bond, the plain* 
tiff may relieve himself by praying it be enrolled. Id. 

82. If a plea o( performance Im too narrow, or cof|iai|i a flat negative pregnant^ 
it is bad. M 

24 
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88. The Court will go back to the iirat error in the pleadings, and give jadgment 
aeeordingly. Id. 

S4. A plea seeking to avoid a bond for being illegally taken^ colore offieiiy should 
specially state all the facts, which show that illegality. Id. 

85. In an action of debt on a bond for duties, the plea admitted a cettain sum to 
be due and unpaid, and went on to aver certain facts as to the residue of the pe- 
nalty. It was held a bad plea. United States v. Arnold, 1 Gallis, 348. 

86. No averment is admissible to contradict the terms of a written instrument. 
Vmied Statee v. Thompson, I Gallis. 388. 

87. Oyer is not demandable of the record of another Court Hatch v. White, 
2 GaUie. 153. 

88. Aon eepit in replevin puts in issue the question of general property only, and 
not of special property ; at least in a suit between the principal and bis agent On 
nofi cepOf the issue must be for the defendant, if there was not a wrongful taking of 
the goods from the possession of another. Mtany v. Head, 1 Mason, 319. 

89. Replevin does not lie unless there has been an unlawful taking from the pos- 
session of another. If after a bailment of goods, they are unlawfully converted or 
detained, detinue or trover, and not replevin^ is the remedy. Id. 

90. A general plea ofpltne adminislrawt may be good, where all the properly of 
the intestate has been exhausted in a regular course of administration. Bqt if ex- 
hausted in paying debts, without notice of a debt having a legal priority, that fact 
should be specially pleaded.' . United States v. Hoar, 2 Mason, 311. 

• 91. Replevin will not lie B}^ one joint owner. But the objection can only be 
taken by a plea in abatementy whWe-be sues for the whole. If he sues for a moiety^ 
the Court will abate the writ ex officio. * IP Wolf v. Harris, 4 Mason, 515. 

92. That there is another part owner is not good evidence, under the plea of pro- 
perty in a third person. Id. 

93. A replication to a plea of the statute of limitations, which stated that the 
debt arose on an account between merchant and merchant, and that the plaintiflT 
was beyond sea, is bad for duplicity. Cratg v. Brown 1 Peters^ C. C; R. 443. 

94. A plea, which states matters which occurred subsequent to the institution of 
the suit, is bad on demurrer. Loekington v. Smith, 1 Peters' C. C. R. 466* 

95. A judgment had been recovered by the United States for a penalty, which 
was afterwards remitted. The marshal, to whom an execution was issued, had 
made a levy, but on being served with the warrant of remission, re-delivered the 
goods to the debtors. An action was thereupon brought against him in the name 
of the United States for the moiety of the penalty allowed to the officers ; but the 
declaration alleged no interest in them, but only in the United States. The defend- 
ant pleaded the remission. The plaintiffs replied the interest of the officers. On 
special demurrer, held to be a departure. U. States v. Morris, 1 Paine, 209. 

96. If a plea which purports to answer all the breaches in the declaration is a 
good answer to some of them only, the objection cannot be taken advantage of on 
error, but on special demurrer only. U. States v. WiUard, 1 Paine, 539. 

' 97. In an action on a bond, if the condition is not parcel of the obligation, as if 
it be a money penally, and the former be to do some act, as to deliver goods, &c. 
it is not necessaiy for the defendant to plead uncore prest. Savory v. Goe, 3 Wash. 
C. C. R. 140. 

98. In an action on a bond conditioned to deliver goods to the plaintifl* or his 
agent at a certain time and place, a plea that the defendant was ready and willing at 
the time and place appointed, to deliver the goods, but the plaintiiTor his agent was 
not then and there ready to accept, is bad on demurrer ; the plea should state that 
the defendant was at the place appointed, in person or by an agent, ready to deliver 
the goods. Id. 

99* If money is to be paid, or any 4>ther act to be done, on a certain day, and at 
a certaia place, the legal tim«i of performance is the last convenient hour of the day 
for transacting business. But if the parties meet at any part of the day, a tender 
'*nd refusal at the time of the meeting are stifficient. Id. 
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POWER. 

1. A power to A. T., and his executors or administrators, to sell, may be exe- 
cuted by, the executors of the executors of A. Y. Daly v.' Jam/u^ 8 Wheat, 495. 

2. A power of^attomey, though irrevocable on its face, or as being given as se- 
curity, is revoked by the death of the party. Hunt v. Routmamer^ S Wheat* VIA. 
201. 

3. But if the power be coupled with an intercBt, it survives the person giving it, 
and may be executed after his death. Id. 202. [£< vide Hunt v. Ennie, 2 Mor 
eon, 244.] 

4. To con.9titute a power coupled with an intereety there must be an interest tn 
the thine^ itself; and not merely in the execution of the power. Id. 204. 

5. How far a Court of £quity will compel the specific execution of a contract, 
intended to be secured by an irrevocable power of attorney, which was revoked by 
operation of law on the death of the party. Id. 207. 

6. A power of attorney given as collateral security for a debt is irrevocable by 
the grantor ; but it dies with the grantee. It is not in the sense of the law a 
power coupled with an interest. Hunt v. JBntiiff, 2 Maeon, 244. 

7. A naked power, which expires with the death of the party creating it, is such 
as requires the power to be executed in the name and as the act of the grantor ^ 
and not of the grantee : as a power of attorney to execute an instrument, or to do 
other acts in the name of the grantor. Id. 
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I. General rules of practice. 
II. Jurisdiction. 

III. Process and appearance. 

IV. Removed of causes from the State to the Circuit Court. 
V. Revivor. 

VL Abatement. 
YIL Declaration and libel. 
YIIT. Amendments. 
IX. Jurjfy trial, and verdict. 
X. Deposition. 
XL Damages. 
XII. Costs. 

XIII. fVrit of error and appeal. (A) On what a writ of error may 

be brought. (B) Mode of obtaining a writ of error : Pro- 
ceedings and judgment in error. (C) Appeal. 

XIV. Hearing and re-hearing. 
XV. Mandamus and Prohibition. 

PRACTICE I. 

General rules of practice. 

1. An equity suit, where an appeal has been taken from the Circuit Court to this 
Court, but not prosecuted, will be dismissed upon producing a certificate from the 



190 PRACTICE. 

24r. The bail \b fixed by the death of the principal after the return of the ea, t«. 
and before the return of the icire faeioi ; and the bail is not ontilled to an exon«r«- 
tur in such a case. David$on v. TaylaVi 13 fVkeat. 604. 

25. At common law, the release of a debtor whose person is in execution^ is a 
release of the judgment itself. Ufiiied StaU$ v. Siantbury^ 1 Peterw^ 575. 

26. A State legislature cannot suspend process in the Courts of the United States 
as to its citizens. Bahcock v. Weston^ 1 CroUia. 168. 

27. A, a citizen of New Hampshire, sued a corporation established bj a statute 
in Connecticut, in the Circuit Court of New Hampshire ; the corporation having 
«ntered a general appearance, it was held, that the objection to the service under 
the 11th section of the judiciary act of 1789, ch. 20, was waived. Flanderi v. •^S^- 

, naln$, Co.f 3 JVfa«on, 158. 

28. An attachment is the usual process to bring a party into Court, where he has 
not made a true return; and if he is present in Court, no such process is necessary; 
but the Court may pass an order directing him immediately to answer interrogato- 
ries. Upstates V. Grecn^ 3 Mason, 482. 

29. It is not a contempt of Court, to serve a person while attending at the Court 
as a party in a cause, or as a witness, with a summons. This privilege extends to 
exemption from arrest, and no further. Blight v. FUhtr^ I PtUru* C. C. 
R. 41. 

30. It is a contempt of Cpurt to serve process, either of summons or capias, in 
the actual or constructive presence of the Court. IdU 

31. An attorney, who enters an appearance in a suit, without authority, is an- 
swerable in damages, for the injury he may thereby have occasioned the parties. 
FiMy. Gibbs, 1 Peters* C. C. R. 155. 

32. A foreign attachment, may be laid on property in the hands of the plaintiff in 
the attachment. GraiffUe v. Jfotnagle, 1 Peters^ C. C. R. 245. 

33. Where the garnishee is plaintiff, there is no necessity for a summons, scirs 
faetoMf interrogatories, or any coercive process against himself. Id. 

34. Where an attachment is laid on money in the hands of a third person, inter- 
est ceases from the time of the attachment until it is dissolved ; but when a debtor, 
who is also a creditor, lays an attachment in his own hands, interest is chargeable, 
during the continuance of the attachment. WtUingB v. Constqua^ 1 Peterf^ C. C. 
R. 301. 

35. Queers, Whether an execution for the sole benefit of an individual on a judg- 
ment of the United States^ can be issued into any district of the United States as it 
might be if it were for their use ? U. Slates v. Morris^ 1 Paine, 209. 

36. Under the act of Congress of 6th January, 1800, the sheriff of a county is 
bound to take a bond for the limits, as provided by the State laws, from a prisoner 
confined on process from the Courts of the United States, and false imprisonment 
would lie on his refusal. U. States v. JVoa^, 1 Paine, 308. 

37. Such a bond has in all respects the same incidents and the like legal effect 
with a bbnd taken under the State laws. Id. 

38. The United States are expressly named in the act, and bound by it, and 
an assignment of a bond to them when they are plaintiffs, is valid, /cf. 

39. The Secretary of the Treasury having accepted such an assignment, the 
Court presumed that he was authorized, and held the plaintiffs bound by his ac* 
ceptance. Id. 

40. The term process, in the act, includes executions as well as mesne pro- 
cess. Id. 

41. After a prisoner has been enlarged upon a limit bond, the sheriff can confine 
him again only on the bail's becoming insufficient. He cannot accept a surrender 
of him — certainly not after an assignment of the bond. Id. 

42. A subpoena duces te cum may issue to the President of the United States. 1 
Burros Tnal, 183. 

43. The end of an execution is to obtain satisfaction of the debt, and when de- 
livered to the officer, it is bis duty to proceed immediately for the purpose of ob- 
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tftining satisfaction. The delivery of the execution, changes the property, and 
▼estsit in the sheriff; and his possession is notice to all the world. Berry v. 
Smithy 3 Wash. C. C. R. 68. 

44. If the plaintiff orders the sheriff not to levy, the purpose of the delivery of 
the execution is defeated, and no change of property takes place. Id. 

45. It is not necessary that the officer remove the property, or that he sell it be- 
fore a reasonable time ; but if by order of the plaintiff, the property is left with 
the defendant, the execution has no operation. Id. 

46. There is no difference between a suspension of an execution for one day^ 
or for one month or more. The order for any suspension, deprives the act of the 
officer of all its force, until countermanded. Id. 

PRACTICE IV. 

Removal of causes from the State to the Circuit Court. 

47. The appellate jurisdiction of this Court, under the 2Sth section of the judi- 
ciary act of 1789, c. 20, may be exercised by a writ of error, issued by the clerk 
of a Circuit Court, under the seal of that Court, in the form prescribed by the act 
of the 8th of May, 1792, c. 137, s. 9 ; and the writ itself need not expressly state, 
that it is directed to ^ final judgment of the State Court, or that the Court is the 
highest Court of law or equity of the State. Buel v. Van ^ess, 8 Wheat. 312. 

48. The opinion of the Court, or the reasons given for its judgment, (unless in 
the case of instructions to the jury, spread upon the record by a bill of excep- 
tions,) form no part of the record, within the meaning of the above 25th section. 
Nor are they made a part of the record by the local law of a State, requiring the 
judges to file their opinions in writmg among the papers in the cause. fVilliams v. 
JTorrU, 12 Wheat 117. 

49. No orders in the State Court, afler the removal of the record into this Court 
(not made by way of amendment, but introducing new matter) can be brought into 
the record here. The cause must be heard and determined upon the record /is it 
stood when removed. Id. 

50. Where there are several defendants entitled on appearance, \o remove a 
cause from the State Court into a Circcuit Court, some of whom have appeared 
and others not, those who have appeared cannot alone remove the cause. Ward 
T. ArredondOf 1 Paine, 410. 

51. But this rule is confined to cases, where from the subject matter of the suit, 
the judgment or decree must be joint Id. 

52. Defendants can remove the cause or appear in the Circuit Court at different 
times, where their appearance is entered at different times in the State Court. Id. 

53. Where some of the defendants have removed the cause regularly into a Cir- 
cuit Court, the others cannot enter an original appearance in such Court. Id. 

54. The Circuit Court c^ remand the cause in case the defendauts do not all 
eventually appear. Id. 

55. A State Court cannot cause an appearance to be entered nunc pro tunc, so 
as to entertain a motion for removal. Id. 

PRACTICE V. 

Revivor. 

56. In real or personal actions, at common law, the death of parties, before 
judgment, abates the suit ; and it requires the aid of some statutory pi o vision, like 
that of the 31st section of the judiciary act of 1789, c. 20, to enable the suit to be 
prosecuted by, or against the personal representative or heir of the deceased, where 
the cause of action survives. Green v. Watkins, 6 fFheat. 260. 
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67. In writs of error upon judgmeote already rendered. In penonal actions, if 
the plaintiff in error dies before assignment of errors, the writ abates at cooiBion 
law ; but if ailer assignment of errors, the defendant may join in error, and proceed 
to get the judgment affirmed, if not erroneous, and may then revive it against the 
representatives of the plaintiff. Id. 

58. But a writ of error in personal actions, does not abate by the death of the 
defendant in error, whether it happen before or ailer errors assigned ; and the per- 
sonal representatives may not only be admitted voluntarily to become parties, but a 
scire facias may issue to compel them. Id. 

59« By the rules of this Court, if either party, in real or personal actions, die, 
pending the writ of error, his representatives in the personalty er realty, may vo- 
luntarily become parties, or may be compelled to become parties in the manner pre- 
scribed. Id. 

60. In real actions, the death of the ancestor, without having appeared to the 
suit abates the ^uit, and it cannot be revived and prosecuted against the heirs of the 
original defendant. Macker^s heirs v. I%omas^ 7 Wheiit 530. 

61. If the heirs be made parties by order of the Court in which the suit is brought, 
and judgment is entered against them by default for want of a plea, upon a sum- 
mons and count against the original defendant, they may sue out a writ of error, 
and reverse the judgment. Id. 

62. Afi.fa. issued in 1806, under which there was a levy and condemnation of 
the real estate of the defendant, and afterwards a venditioni w^s taken out. The 
levy, inquisition, and venditioni were quashed. Afterwards the defendant died. In 
1313, a ji. /a. was issued, and a levy made on several lo^ in the hap^s of persons, 
purchasers thereof since the judgment. This execution was quashed on the ground 
that the judgment ought to have been revived, agiiinst the defendant's executors, in 
order to make it the foundation of this process ; although it might have been differ- 
ent, had an alias Ji. fa. been taken out, and continuances entered. Wilson v. Hurstf 
1 Peters' C. C. R. 140. 

63. To a scire facias against an executor, to revive a judgment obteined against 
his testator, the defendant cannot plead that there are terre tenants whose lands are 
also bound by the judgment, so as to oblige the plaintiff to sue out a scire fqcias 
against them. The proper remedy, for persons aggrieved by prqceodings under 
such a judgment, is an audita querela^ or by obtaining a ^ule of Court, to stay pro- 
ceedings. Wilson V. Wahon, 1 Peters^ C. C. R. 269. 

PRACTICE VI. 

Abatement. 

64. The defendant cannot plead a foreign attachment, levied by him in his own 
hands, in bar to an action against him, by the defendant in the attachment, so as to 
set off damages against the plaintiff; he must plead the attachment in abatement. 
If judgment be obtained in the attachment levied in his hands, he may offi»et the 
fimount. CheongtDo v. Jbnes^ 3 Wash. C. C. R. 359. 

PRACTICE VIT. 

Declaration and libet. 

'^ 65. The strictness of technical common law forms is not indispensable in proceed- 
ingd in rem in the Admiralty. In general, in a libel for a forfeiture, it is sufficient 
to allege the offence in the words of the statute. The Palmyra^ 12 Wheat. I. 

66. Informations in rem are not criminal proceedings. Anon. 1 Galhs. 24. 

67. If an informer in his libel, blend his rights with those of the United States, in 
the manner of a qui tarn action, it is at most but an irregularity, ncft afecting the 
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nature of the proc^diiij^. If ihe informef cannot take any intereitf copdeniBatton 
wiH pass to the United States. Tke Emuhus^ 1 QaUis. 563, 

68. A libel for a statute forfeiture should substantially agree with the terns of the 
statute ; otherwise, it is bad. The Betsetf^ 1 Muson^ 354. 

69. In a libel for wages, the allegations of |^e hiring, voyage, Ssc should be 
drawn accurately and with reasonable certainty ; otherwise) it mey be excepted tow 
The most correct course is, to state the facts, &c. in distinct ttrtlcles, which is the 
vsual course in admiralty proceedings. No facts of misbehaviouTi or other cause of 
forfeiture of wages, are admissible at the hearing, unless the answer distinctly pro* 
poands them, and puts them in issue. Ome V. Tpwnsendj 4 Masan^ 541* 

70. A libel should state the particular facts intended to be relied on, or they will 
not be considered 9t issue. The IsabeUa^A. PaiMf %* ^ 

PRACTICE VIII. 

* Amefndment$* 

71. In ejectment, tn amendment, so as to enlarge the term laid In the declaration, 
will be permitted, in the discretion of the Court. Walden v. Craig ^ 9 Wheat, 57& 

72. But a writ of error will not lie, in a case where the Court below has denied 
a motion for this purpose. Id, 

73. Amendments to the proceedings are matters in the discretion of the Court 
below. Error will not lie to this Court on the allowance or refusal of such amend- 
ments. Chirac v. ReMckeTf 11 Wheat. 280. Wright v. HoUingsworth^ I Pc* 
ters, 16S. 

74. The Circuit Court mayt grant amendments in proceedings tit rem, brought by 
appeal from the District Court. Anon. 1 Gallis. 22. '" 

75. The Circuit Courts, on appeal from the Districts Courts, have power by the 
32d section of the judiciary act, to allow any amendments of defects in form oc- 
curring in the Court below, which could have been amended there, or to disregard 
them in giving judgment. Smith v. Jackson^ 1 Paine^ 486» 

76. But this power does nbt extend to defcrcts in substancCt Id^ 

77* Such defects may however be amended in the District Court, on terms. This 
power is more extensive than any given to the English Courts. Id, 
78. But the amendments must be made before final judgment. Id, 
79* An omission of the averment of citizenship is a defect in substance, not cured 
by verdict, land which cannot be amended afber judgment. Id* 

80. So of the averment of the value of the property in dispute when hecessaiy 
to give jurisdiction. Id, 

81. Amendments ^ at common law were for trivial errors, and where there was 
something to amend by. Anciently, they could be made only during the term 
when the error occurred in the record ; afterwards they were allowed at any time 
pending the suit ; but never af\er final judgment. Id, 

82. By the provisions of the act of Congress, a variance which is mere matter Of 
form, may be amended at any time. ScuU v. Biddkt t Wash, C. C* Rt 900* 

PRACTICE IX- 

Jury^ tri(Uf and verdicts 

83. The discharge of the jury from giving a verdict in a capital case, without the 
consent of the prisoner, the jury being unable to agree, is not a bar to a 8ubse<)uent 
trial for the same ofiemce. United States v. Perez^ 9 Wheat, 579* 

84. The Court is invested with the discretionary authority of discharging the jury 
from giving any verdict, in cases of this nature, whenever, in their opinion, there is a 
manifest necessity for such an act, or the ends of public justice would otherwise kp 
defeated* Id. 

25 
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85. It if not necessary that a bill of exceptions should be formally drawn and 
signed before the trial is at an end. The exception may be taken at the trial, and 
noted by the Coart, and may, afterwards, during the term, be reduced to form, and 
signed by the Judge. But in such cases, it Is signed nunc pro ftcfic, and purports, 
on its lace, to be the same as if actually reduced to form, and signed during the 
trial. It would be a fatal error if it were to appear otherwise. WaUan v. United 
SMe$f 9 Wheat. 651. 

86. Although the Judge may refuse to declare the law to the jury on a mere 
hypothetical question propounded by the counsel, and net warranted by the evidence 
in the cause, yet, if he proceeds to state the law upon such question, and states it 
erroneously, his opinion may be revised in the Court above ; and if it be such as 
may have had an influent on the jury, their verdict will be set aside. ElHng v. 
Bank ofthe United States, 1 1 Wheat. 59. 

87* Inhere the Court is equally divided in opinion upon a writ of error, the 
judgment of the Court below is to be affirmed. Id. 

88. The practice of bringing the whole evidence, instead of the ^ets proved by 
the evidence, for review, before this Court, by bill of exceptions or otherwise, is, to 
say the least, extremely inconvenient. The party cannot, by such a practice, take 
advantage of any omission in the Judge's charge, under a general exception to it. 
If he wishes the instruction of the Court to the jury on one point omitted in the 
charge, he must suggest it, and request the Judge's opinion on it. Armsiraug v. 
Tokr, 11 Wheat. 258. 

89« In examining the admissibility of testimony in the Court above, th^ party 
excepting is to be confined to the specific objection taken at the trial. Hinde v. 
Longwarthj 11 Wheat. 199- 

90. Where, in a special verdict, the essential facts are not distinctly found by the 
jury, although there is sufficient evidence to establish them, this Court will not render 
a judgment upon such an imperfect special verdict, but will remand the cause to the 
Court below, with directions to render a venire facias de novo. Bonus v. Wil- 
Uams^ 11 Wheat. 415. 

91. Where the burthen of proof of certain specific defences set up by the de- 
fendant is on him, and the evidence presents contested facts, an absolute direction 
from the Court that the matters produced and read in evidence on the part of the 
defendant were sufficient in law to maintain the issue on his part, and that the jury 
ought to render their verdict in favour of the defendant, is erroneous ; and a judg- 
ment rendered upon a verdict purporting to have been given under such a charge 
will be reversed, although the record was made up as upon a bill of exceptions 
taken at a trial before the jury upon the matters in issue, no such trial ever having 
taken place, and the case having assumed that shape by the agreement of the parties, 
in order to take the opinion of the Court upon certain questions of law. United 
States v. Tillotsony 12 Wheat. 180. 

92. Objeotioos to the form and sufficiency of the indictment, may, in the discre 
tion of the Court, be discussed and decided during the trial before the jury ; but 
generally speaking, they ought regularly to be considered only upon a motion to 
quash the indictment, or in arrest of judgment, or on demurrer. United States v. 
Gooding J 12 Wheat. 460. 

93. Where two or more persons are jointly chared in the same indictment with 
a capital offence, they have not a right, by law, to be tried separately, without the 
consent of the prosecutor ; but such separate trial is a matter to be allowed in the 
discretion of the Court. United States v. Merchant, 12 Wheat. 480. 

94. No judgment can be rendered upon a demurrer to evidence until there is a 
joinder in demurrer ; and issue cannot be joined upon the demurrer so long as 
there is any matter of fact in controversy between the parties. Fotoh v. The Com- 
$non Council of Alexandria, 11 Wheat 320. 

96. The demurrer to evidence must state facts, and not merely the evidence 
colqiucin^ to prove them. Id. 
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96. One party cannot insist upon the other party joining in demarrer, without 
distinctly admitting, upon the record, every fact, and every conclusion, which the 
evidi^nce given, for his adversary conduced to prove* Id. 

97. Where the demurrer to evidence is defective in these respects, and judgment 
has, notwithstanding, heen rendered upoiiit for the party demurring, by the Court 
below, the judgment will be reversed in this Court, and a new trial awarded. Id. 

98. On a demurrer to evidence, the judgment of the Court stands in the place of 
the verdict of the jury ; and the defendant may take advantage of any defects in the 
declaration, by motion in arrest of judgment, or by writ of error. V. S* Bank ▼• 
Smith, 11 Wheai. 171. 

99. On a demurrer to evidence, the Court is substituted in the place of the jury 
as judges of the facts, and every thinff which the jury might reasonably infer from 
the evidence,' is to be considered as aamitted. Jd. 

100. The practice o( demurring to evidence is to be discouraged , and Courts 
will be extremely liberal in their inferences where the party takes the question of 
fact from the appropriate tribunal. Id. 

101. The Circuit Court has no authority to order a peremptory nonsuit against 
the will of the plaintiff. Elmore v. GrymeSf I Pe<er« 471. D^Wolfy. Rabaud^ 
Id. 497. 

102. A special verdict was found by the jury, subject to the opinion of die Court 
on the construction of a deed which was referred to but not contained in the ver- 
dict. A deed formed a part of a bill of exceptions taken to the opinion of the 
Court, on a motion subsequently made for a now trial. The Court cannot know, 
judicially, that this is the same deed which is referred to in the verdict, or what are 
the other evidences of title which are connected with it. M^Arihur v. Porter's 
Lessee^ 1 Peters, 626. 

103. A^-direction to the jury, ^Mhat the several matters so produced and proved 
were sufficient to prove the issue aforesaid, on the part of the plaintiffs/' was held 
not to be an interference by the Court with the province of the jury. Mason v. 
United States^ 1 Gallis. 53. 

104. So too, ^' that W. ought by law to be considered as the said A«'s agent, in all 
concerns respecting the said vessel and cargo,^' ought to be viewed as declaring the 
legal operation of acts, which either were not questioned, or were left to the jury to 
determine. Id. 

105. If before the verdict be agreed on, one of the jury separate from his fellows 
by mistake, and afterwards rejoin them, and the verdict is then found,- it is in the 
discretion of the Court to allow the verdict to stand. BurriU v. PkilUps^ 1 Gallis. 
360. 

106. It is no ground of a bill of exceptions that a Court refused to instruct the 
jury on a poTlit of law, which was so stated that it involved^n opinion on matters of 
fact, as where an opinion wad prayed ^* under the circumstances of the case," which 
were not found as facts. United States v. Bumham, 1 Mason, 57. 

1 07. A verdict which is repugnant or uncertain in a material point is void. Steams 
V. Barrett, 1 Mason, 153. 

108. The refusal of a Court to amend the verdict is not matter, which can be as- 
signed for error. Id. 

109. Although the law of the State requiring the Supreme Court to decide on a 
bill of exceptions, before a writof error is brought, does not govern the practice of 
this Court, yet a bill of exceptions was received as a substitute for a case on a mo- 
tion for a new trial. Brewster v. Gelston, I Paine, 426. 

110. The Court will leave the question of fact to the jury ; yet they will exercise 
a discretion ; jand if they think the verdict was against evidence, they will grant a 
new trial. Kohne v. Ins. Co. of J>r, JImetica, 1 nosh. C. C. R. 123. 

111. Although the omission of the Court to charge the jury, on important ques- 
tions of law, involved in the case, is not in itself a reason for granting a new trial ; 
yet the Court will exercise a diiScretion ; and, if they think ttai^ justice of the case 
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win be promoted, they will grant it. CaU^eoth v. Gracyy 1 Wash. C. C. R. 
19d. 

119. Where evidence is permitted to go to the jury without objection, it is too 
late to objeet when the plaintiiTs counsel has finished his opening ; nor will a new 
trial be awarded in such case* RuBitl ¥. Union Inwrance Co.^ I Wath. C. C. R. 
440. 

118. A new trial was awarded, where new and material evidence had been dis- 
eovered, which the Court deemed so important, that it ought to be submitted to a 
jury. MoT^^U v. Union Ins. Co,^ 2 fVash. C. t). R. 44* 

114. A new trial was refused, because the defendant would, in the event of the 
same being granted, compel the plointiff to submit to a nonsuit in consequence of a 
defect in his declaration, and thus defeat the justice of the case. Oerfcter v. Emery ^ 
2 yratfc. C. C. R. 413. 

116. A motion for a new trial does not suspend the entering of judgment after 
one verdict ; but execution will be stayed on application to the Court. Arnold v. 
JofteSy Bee, 104. 

PRACTICE X. 

Dqpontion. 

116. The authority to take depositions of witpesses under the act of Congress 
of 4th September^ 1789, ch. 20, being in derogation of the rules of the common law, 
has always been construed strictly ; and therefore, it is necessary to establish, that 
all the requisites of the law have been complied with, before such testimony is ad- 
missible. BeU V. Morrison^ 1 Feteri^ 355. 

117. The certificate of the magistrate is good evidence of the facts stated there- 
in, so as to entitle the deposition to be read to the jury ; if all the necessary facts 
are there sufficiently disclosed. Id, d56. 

118. No objection can be made in the Supreme Court of the United States to a 
deposition as taken irregularly, unless the objection is taken in the Court below 
and entered of record. Mtclianicsl Bank of Jilexandria v. Seion^ I Peters^ 

299. i . . 

119. A special commission was, under the circumstances of the case, allowed, 
to Great Britain, to take the deposition of a witness, with instructions, 1. That the 
interrogatories should be filed in the Court here by both parties, previous to the 
issuing of the commission. 2. That the commissioners should be directed not to 
admit any additional interrogatories. 3. That neither parties nor counsel should 
be permitted to appear before the commissioners. Cunningham v. Otis^ 1 GaUis, 
166. 

120. When there is an attorney of record, it is improper to take depositions with- 
out notice to him or to the party. The ArgOy 2 Gallis, 314. 

121. When depositions are taken to be used against the United States, if there 
be an attorney of the United States within one hundred miles of the place of cap- 
tion, he must be notified. Id. 314. 

122. If the cross interrogatories are not put to a witness, examined under a com- 
mission, the deposition of the witness cannot be read. Gilpina v. Conaequa^ I Pe- 
iers* C. C. R. 86. 5. C. 3 Wash. C. C. R. 185. 

123. It is no objection to a deposition, that it is ii^ English, and commissioners 
before whom it was taken were Dutchmen, and do not state that they had the assis- 
tance of a sworn interpreter. Id. 

124. Nor is it an objection, that the cross interrogatories were not put to each 
witness, immediately after he had answered the chief interrogatories, but were put 
to him after all the chief interrogatories were answered by all the witnesses. Id. 

125. Nor is the commission defective, because the commissioners and their 
clerk were not sworn. Id. 
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126. The commisMonera are appointed by the Court, and although thej may he 
nominated by the partiee, they are not their agents. Id. 

127. The Circuit Coart will isaae leiierw f^gaiory^ for the purpose of obtaining; 
testitnonyy when the goverooient of the place where the evidence is to be obtained, 
will not permit a commission to be executed. JVeJMm t. C/* Siate$f 1 Pettra^ C« 
C. R. 235. 

128. If it appear on the face of a deposition taken under the act of Congress, 
that the offioer taking the same was authorized by the act, it is sufiicient in the first 
instance, without any proof that he was such officer. RuggUi v. Bueknor^ 1 Potns^ 
358. 

129. Objections to the competency of the witness should be made at the time of 
taking a deposition under the 30th section of the judiciary act, if the party attend| 
and the objections are known to him, in order that they may be removed. Othei^ 
wise he will be presumed to have intended to waive them. U. Statet v. One Com 
Hair Pencila, 1 Patne, 400. 

130. But the objection maybe made at the time of reading the deposition, if 
the facts constituting the objection were not known to the party when it was taken. 
Id* • 

131. Depositions upon de bene eese^ cannot be read in evidence, unless the party 
who offers them, shows that the witnesses were subpcsncBd, and cannot attend. 
Penne v. Ingraham, 2 Wash. C. C. R. 487. 

132. A commission . was set aside, because, in consequence of a misdirection of 
it by the commissioners, it had been opened by an officer of the government before 
it came into the bands of the clerk ; and a new commission ordered, to which the 
original papers attached to the old one were to be annexed. V* SUUee v. Prtce, 
2 Waeh. C. C. R. 356. 

133. A joint commission to take a deposition must be executed by all the com- 
missioners, although the commissioner named by the party against whom the wit- 
ness is offered, after proceeding some length in the examination, withdrew, and re- 
fused to complete it. Munne v. Dupont, 3 Wash. C. C. R. 31. 

134. If the general interrogatory is not answered, by a witness examined under 
a commission, ^t is fatal to the deposition. A witness cannot be asked, if the facts 
stated in an ex parte certificate are true ; he should be interrogated as to those facts 
particularly. Richardson v. Goldeny 3 Wash. C. C. R. 109. 

135. A commission directed to A and B, or either of them, authorizes the depo- 
sition of A to be taken by B. Lonsdale v. Brotm, 3 Wash, C. C. R. 404. 

136. A deposition of a witness residing in this State, above one hundred miles 
from the place of holding the Court, taken under a rule entered by the plaintiff in 
the clerk's office, but not in conformity with the requisitions of the 30th section of 
the judicial act, cannot be read in evidence. Evans v. Heittck^ 3 Wash. C. C» R. 
409. 

137. The deposition of a witness, living out of the state, and more than one hun- 
dred miles from the place where the Cf»urt is held, cannot be read, unless taken un- 
der a commission. Bleecker v. Bond, 3 Wa^h. C. C. R. 529. 

PRACTICE XL 

Damages* 

18S. In debt, a less sum may be recovered than that demanded in the writ, where 
an entire sum is demanded, ancUt is shown by the counts to consist of several dis- 
tinct debts, or where the precii^um demanded is diminished by extrinsic circuni- 
stances. Hughs v. Union Ins. Co.y 9 Wheat, 294. 

139. Where the declaration purport* d to count upon sixty-eight bills of the Bank 
of the Commonwealth of Kentucky, and it appeared that one of the bills had been 
omitted to be described, so that the declaration made out a less sum than the writ 
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claimed or the judgment gave, the Court allowed the defendants in error, to cure 
the defect hy entering a remUtilw of the amount of the bill so omitted and damages 
pro (onto; but on payment of the costs of the writ, if error should be prosecuted 
no further after such amendment made. 2%e Bank ofKeniucky v. JliUeyy 2 Pe- 
Ur$, 327. 

140. Where a statute gives the party double or treble damages, the jury may find 
the single damages, and the court will double or treble them. And a general ver- 
dict will be deemed for single damages, unless the contrary appears. But a verdict 
for the double or treble damages wiU be good, if expressly so found. Cross v. U. 
SiaUs, 1 GaUU. 26. 

141. It is generally, in the discretion of the jury, to give interest in the name of 
damages ; although it is not agreeble to legal principles, to allow it on unliquidated 
and contested claims. Crilpins v. Cansequa^ 1 Peiert^ C. C. B. 86. WiUings v. 
CanseqtMf 1 PeUrs" C. C. R. 172. 

• 

PRACTICE XIL 

Costs* 

142. Where the writ of error is dismissed for want of jurisdiction, no costs are 
allowed. M'lver v. WaiiUs, 9 Wheat. 650. 

' 143. No judgment or decree can be rendered directly against the United States 
for costs and expenses. The Antelope^ 12 Wheat. 546. 

144. Where several claims had been filed, and before any further proceedings. 
Congress remitted the forfeitures upon the payment of duties, costs, and charges ; 
hdd^ that the district attorney was entitled to $17 on each claim. The Francis, 1 
Gallis. 453. 

145. For such costs as the plaintiff is liable, the Court will grant an attachment 
in favour of the officers of the Court. Bourne^ s Lessee v. Jirbuncle^ 1 Peters* C. C. 
B. 233. 

146. If the Court had jurisdiction of the cause, when the action was com- 
menced, the repeal of the law which gave the jurisdiction, will not take away the 
plaintiff's right to costs. Walker v. Smith, 1 Wash. C. C. R. 202. 

PRACTICE XIII. 

Writ of error and appeal. (A) On what a writ of error may be brought. 
(B) Mode of obtaining a writ of error : proceedings and judgment in 
error. (C) Appeal. 

(A) On what a writ of error may be brought. 

147. A writ of error lies from this Court, upon a judgment of the Circuit Courts, 
awarding a peremptory mandamus. The Columbicm Insurance Company v. Wheel- 
Wright, 7 Wheat. 534. 

148. Whatever authority may be necessary for an attorney or solicitor to appear 
for a natural or artificial person, it is not a ground of reversal for error, in an appel- 
late Court, that such authority does not appear on the face of the record. It is a 
formal defect, which is cured bv the statute of jeofails, and the 32d section of the 
judiciary act of 1789, cb. 20. ' Osbom v. Boftk of the U. States, 9 Wheat. 738. 

149. It is no ground of reversal, that the CourLbelow omitted to give directions 
to the jury upon any points of law which might aim in the cause, where it was not 
requested by either party at the trial. Pennoek ^ Sellers v. Dialogue, 2 Peters. I. 

150. A writ of error is the proper procc«>s to correct the errors of the District 
Court in common law actions. United States v. Wonson, 1 GaUis. 5. 

151. It is error for the Court to declare a question of law to be a question of fact- 
VmUd Statu v. Carlton^ I Gallis. 400« 
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153« Although an error appear on the record, yet if in distioet pleadipgs, a com- 
plete bar is shown to the action, the judgment must be affira^d. Id. 

153. The issue of mU tiel record is an issue of fact, and as such no writ of error 
lies from the judgment of the District Court on that fact to the Circuit Court under 
the judiciary act of 24th Sept 1789, ch. 20, sec. 22. Untied Statu v. Cook, 2 
Mason 22. 

154. Where the issue in the District Court is mi/ <tVi record, and the Court below 
adjudge that the plaintiff has not produced the record, there can be no reversal of 
that judgment, unless^ the record, if any is produced, is contained in the record 
brought up on the writ of error to the Circuit Court. I(L 

(B) Mode of obtaining a writ of error : proceedings and Judgment 

in error. 

155. A certiorari^ upon a suggestion of diminutidn in the record, may be made 
by the clerk, and need not be made by the judge of the Court below* Stewart v. 
Ingle, 9 Wheat. 526. 

156. Under the judiciary act of 1789, ch. 20, s. 22, the securitytobe taken from 
the plaintiff in error, by the judge signing a citation on a writ of error, must be suf- 
ficient to secure the whole amount of the judgment, and is not to be confined to 
such damages as the appellate Court may adjudge for the delay. Catlett v. BrodU, 
9 Wheat. 553. 

157. Where there is a joint judgment, against several defendants, and one only 
sues out the writ of error without joining the others, it b irregular ; but if the others 
refuse to join in it, qfUBre^ whether the plamtiff may not have summons and sever- 
ance ? WiUiams v. Bank of the U. S.ll Wheat. 414. 

158. Upon a writ of error, if the verdict below was given upon an immaterial 
issue, a repleader cannot be awarded ; but judgment must be rendered against the 
party who committed the first fault, if there be sufficient matter on which to found 
such judgment. United States v. Bum^am, 1 Mason, 57. 

(C) Appeal. 

159. A decree of the highest Court of Equity of a State, affirming the decretal 
order of an Inferior Court of Equity of the same State, refusing to dissolve an in- 
junction granted on the filing of the bill, is not a final decree within the 25th sec- 
tion of the judiciary act of 1789, c. 20, from which an appeal lies to this Court. 
Gibbons v. Ogden, 6 Wheat. 448. 

160. In cases brought to this Court by appeal from the highest State Court under 
the 25th sec. of the judiciary act of 1789, c. 20, this Court is confined to an ex- 
amination of the right, title, claim, or exemption, set up by the party as depending 
upon the construction of the law or treaty, &c. of the United States, under which 
it 18 set up. Matthews v. Zone, 7 Wheat. 206. 

161. On the appellate jurisdiction of this Court in cases arising in the State 
Courts under the constitution, laws, and treaties of the United States. Id. note a. 

162. An appeal under the judiciary acts of 1789, c. 20, s. 22, and of 1803, c. 
353, [xciii.] prayed for, and allowed within five years, is valid, although the securi- 
ty was not given until aft^r the lapse of five years. The Dos Hermanos, 10 
Wheat. 206. 

163. The mode of taking the security, and the time for perfecting it, are within 
the- discretion of the Court below, and this Court will not interfere with the exercise 
of that discretion. Id. 

164. On a libel in personam for damages, if the Court decrees that damages be 
recovered, and that commissioners be appointed to ascertain the amount thereof, no 
appeal will lie from such a decree until the commissioners have made their report ; 
this not being a final decree. Chace v. VasqueZy \ 1 Wheat. 429. 
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165. Wl^re tlie ftpp«nee had died aiter the cooiineiicement of the term, and the 
Court Dot knowing bis decease^ had decided apon the caae, after argument, the 
Court ordered the decree to be entered as of the first day of the term. Bank of 
U. S. V. fTeinger, 2 Peier$. 481. 

166* The (3ourt refused to revive the decree of the Circuit Court of the countj 
of Washington, although an error had been committed in proceeding under the 
mandate from this Court ; as no benefit would result to the appellant from a re- 
versal. CampbeWs executors v. Prati^ 2 Peters*. 354* 

PRACTICE XIV. 

Hearing and re-heating. 

167. This Court will not grant re-hearing in an equity cause, after it has been 
remitted to the Court below io carry into efiect the decree of this Court, according 
to its mandate. Browder v. W Arthur, 7 Wheat 60. 

PRACTICE XV. 

Mandamus and prohibition. 

168. The Court refused a mandamus to the Circuit Court for the county of 
Washington, commanding them to strike off a plea which the Court had permitted 
die defendant to put in, and to compel the defendant to enter another plea, which 
the plaintiff's counsel deemed the proper plea, under the provisions of an act of the 
legislature of Maryland, upon which the proceedings were founded. Bank of Co* 
hmAia v. Sweeny, 1 Peters, 567* 

169. The Circuit Courts have no power to issue writs of mandamus, after the 
practice of the King's Bench, but only where they are necessary for the exercbe of 
their jurisdiction. Smith v. Jackson^ 1 Paine, 453. 

170. But where a District Court refuses to give judgment, a mandamus lies to 
compel it. Id, 

171 • But a mandamus will not lie to a District Court, to compel it to expunge 
amendments improperly made in the record returned to the Circuit Court on a writ 
pf error. Id. 
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PRIZE. 

I. Jurisdiction of the Prize Court. 
IL Authority to capture^ and exemption from capture. 
IIL Questions of proprietary interests and freight. 
IV. DonucU and national character. 

y. Liability to capture for navigating under the enemy^s license. 
VI. Contraband^ blockade^ and resistance of visitation and search. 
VII. Trade with the enemy ^ and brecu^h of nmnicipal law. 
VIII. Ransoms^ recapture^ and salvage. 
IX. Treaty of peace. 
X. Practice of the Prize Court. 

PRIZE I. 

Jurisdiction of the Prize Court. 

1. ^cercy How far a condemnation as prize in the Court of the captor's country 
will oust the jurisdiction of a neutral tribunal, proceeding in rem against the cap- 
tured property for a violation of the neutral jurisdiction ? The Santtssima IWnt- 
dady 7 meat. 355. 

2. Such a condemnation will not oust the jurisdiction of the neutral iribunaly 
which has custody of the res capta, before its condemnation in the Court of the 
captor. Id. 

3. Captors have a right to carry their prizes to a proper and convenient port 
for adjudication, and are not controllable by the revenue officers. J%e lAvely^ 1 
GaUis. 315. 

4. The Courts of the United States have jurisdiction over all prizes made in ports, 
as well as on the high seas, by virtue of the delegation of Admiralty and maritime 
jurisdiction. The Cargo of the Emutous^ 1 GaUis. 563. 

5. The Prize Court has jurisdiction to decree restitution of a vessel recaptured 
from the enemy, and to award damages against the recaptors for embezzlement« 
The Dove^ 1 GaUis. 585. 

6. A Court of Prize will take cognizance, not only of all questions of prize, but 
of every incident thereto, until a final adjustment of all claims arising from the cap- 
ture. The St. Lavtrence, 2 Gcdlis. 19. 

7. It will, therefore, entertain a supplemental suit for the distributioa of prize pro- 
ceeds. Id. 

8.*If the prize proceeds remain in the Circuit Court, application for distribution 
may be originally made there. If they have been paid over, and the cause is no 
longer pending, the District Court is the proper jurisdiction. Id. 

9: The prize act of 27th January, 1813, chap. 155, authorizing the marshal to 
make distribution, does not narrow this jurisdiction. He still acts subject to the 
control of the Prize Court. Id. 

10. That act does not apply to sales made under interlocutory decrees, but only 
to sales alter final condemnation. Id. 

11. If in a prize cause, the claimant appeal and desert his appeal, the Circuit 
Court may affirm the decree of the District Court with costs. The Betsey j I GaUis. 
416. 

12. On an appeal to the Circuit CouH, the property follows the appeal into that 
Court, and is no longer subject to the interlocutory orders of the District Court. 
It is otherwise with regard to the Supreme Court, whose decrees are ren^anded to 

26 . 
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the Circuit Court for executioo, and therefore the property always remains in the 
custody of the latter. The Grotius, 1 Gallis. 503. 

13. The District Court has no authority, af\er an appeal, to bail or sell the pro- 
perty. Id. 

14. ^he trial of prizes belongs exclusively to the Courts of the country of the 
captors. Neutral nations may interfere so far only as to ascertain, whether prizes 
brought into their ports have been captured by a lawfully commissioned vessel, and 
whether the neutral sovereignty has been violated by the capture. And it makes no 
differencoi whether the captured property belong to an enemy or to the neutral. 
The Invincible, 2 Gallis. 29. S/P. Maissonnaire v. Keating, 2 GaUia. 340. 

15. No suit can be sustained in a neutral tribunal against a lawfully commission- 
ed cruiser, which is brought within its jurisdiction, to recover damages for a suppos- 
ed illegal capture. The Invincible, 2 GMie* 29. 

16. It is the duty of thexaptors to bring in the prize crew, or at least the master 
and principal officers, with the prize, for adjudication. An omission to do this must 
be fully and satisfactorily explained to the Court, otherwise it will withhold condem- 
nation. Id. The Arabella and Madeira^ 2 Gallis. 368. The Flying Fish, 2 
Gallie. 374. 

17. A Court of Common Law cannot, even incidentally, decide a question of 
prize. Maiesonnaire v. Keating, 2 Gallis. 325. 

18. The Prize Courts of a belligerent may take jurisdiction of property captured 
by its cruisers, while such property is lying in a foreign port The Arabella and 
Madeira, 2 GaUis. 368. 

19. The tribunals of one sovereign cannot revise acts done under the authority of 
'another. The Invincible, 2 GaUis. 44. 

20. Where a condemnation is by a foreign Court, it will be presumed to be a legal 
one, if the constitution of it be not known. Snell v. Faussatt, 1 Wash. C. C. R. 
271. 

21. Where its constitution is known, it is proper for the Court to examine into 
it ; and, if it has been constituted by a different authority, from what is usual in 
civilized nations, it becomes him, who would support its jurisdiction, to prove it was 
erected by proper authority. Id. 

22. The erection of Courts, is, in all civilized nations, the act of the sovereign ; 
although he may delegate the authority to subordinate agents. Id. 

23. It is unusual for a military commander to exercise the right to erect Courts ; 
and nothing will be presumed in favour of tribunals so established. Id. 

24. Prize jurisdiction is involved in the general delegation of Admiralty and ma- 
ritime powers. Jennings v. Carson's Ex.jl Peters' Adm, Dtcis. 1. 

25. The District Court has no power to inquire into the legality of a prize made 
by and from a belligerent. Findlay v. The IVilliam, 1 Peters' Adm. Dec. 12» 
Moxon V. The Fanny, 2 Peters* Adm. Dec. 309. 

26. Thus where a British vessel was captured by a French privateer, within the 
territorial jurisdiction of the United States, a libel filed against her by her former 
owners was dismissed for want of jurisdiction. Id. 

27. Courts for trial of prizes made by belligerents cannot legally be erected in a 
neutral country. Findlay v. The Wtlliamf 1 Peter^ Adm. Dec. 12. 

28. Where a British vessel was captured by a French privateer, within the terri- 
torial jurisdiction uf the United States, a libel filed against her by her former owners 
was dismissed by the Court for want of jurisdiction. Id. Moxon v. ITie Fimny,2 
Peters' Adm. Decis. 309. 

29. But where an American vessel which had been chartered to neutrals, was 
taken by a French privateer while on a lawful voyage, and brought into the port of 
Philadelphia, the District Court took cognizance of the casoj-and ordered her to be 
restored, and awarded damages to the owners of the ship and cargo. HoUingS' 
worth V. The Betsey, 2 Peters^ Adm. Decis. 330. 

30. And where an American vessel was captured by a French privateer and 
condemned by a Court held on board a French vessel at sea, and having been pur« 



PRIZE. 90a 

chased by the respondont, was brought ioto the port of Pbiladelphiay the District 
Court ordered her to be restored to her former owners. Jolly r. The Aepftine, 2 
PeUrs' Mm. Decia. 345. 

31. The jurisdiction of the Court is oueted in case of capture on the high seas, 
by a privateer lawfully commissioned, of the property of an enemy to the sovereign 
issuing the commission. The case is not altered though the capture should have 
been originally made by a proscribed privateer. OuteUo v. Bouteillef Bee^ 29. 

32. A French armed ship duly commissioned, but fitted out here, may, under 
the treaty with France, and the 6th section of the act of 5th June, 1794, bring in 
and carry away her prizes without being subject to the jurisdiction of the Court 
Stannick v. The Friendship^ Bee, 40. 

33. The Courts of the United States cannot question the validity of the commis- 
sion of a French privateer, whose prize is brought into our ports by virtue of the 
17th article of the treaty with France. Ravnon v. Nostra Signora delCaminOf , 
Bee, 43. 

34. Restitution of a vessel and cargo illegally seized by a French privateer and 
carried into a French port, was decreed to the admiralty there ; and this Court sus- 
tained a suit for consequential damages. M^Graih v. Ttie Candalero, Bee 60. 

35. A privateer was illegally fitted out here, and commissioned by Genet. As 
such she was among those proscribed by the president of the United States, and 
was dismantled in North Carolina, and sold. She was afterwards fitted out for war 
in a French port, and by a French commission. This is no breach of neutrality. 
WiUiamson v. The Betsy, Bee, 67. 

36. The 17th article of the treaty with France protects French privateers in 
bringing their prizes into our ports, (though such privateers may have originally 
been American bottoms,) if the equipment for war be in a French port, and the 
commission regularly obtained by French citizens. British Constd v. The Met" 
maid, Bee 69. 

37. Letters of marque differ in their national character from national ships of 
war, or privateers, inasmuch as they areemp^yed for commercial purposes, and are 
only allowed to cruise occasionally. Seamen on board of letters of marque may 
sue for their wages in a neutral port. Ellison v. The Bellana, Bee, 112. 

38. Condemnation in a French Court of Admiralty of property carried into the 
ports of an ally, cannot be inquired into by the Courts of this country. Sheaffy. T%t 
Betsey, Bee, 163. 

39. Property captured by a French privateer, sold in a Spanish port before con- 
demnation, and brought by the purchasers to this place, will be restored by thiisi 
Court, upon suit brought by an agent of the first owners ; the property being suffi- 
ciently identified, and the original owners being citizens of the United States. 
ff^e V. Himili, Bee, 300. 

40. A sentence of condemnation, founded on a municipal regulation, whicli was 
not made till after the capture, sball not avail to prevent restitution if the property 
be brought within the jurisdiction of the Courts of this country, of which those 
owners are citizens. Id. 308. 
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Authority to capture, and exemption from capture. 

41. Whether the capture is made by a duly commissioned captor, or not, is a 
question between the government and the captor^ with which the claimant has no- 
thing to do. Amiable Isabella, 6 Wheat. 66. 

42. If the capture be made by a non-commissioned captor, the government may 
contest the right of the captor after a decree of condemnation, and before a distribu- 
tion of the prize proceeds'; and the condemnation must be to the government Id. 
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48. The 17th article of the Spanish treaty of 1795, so far as it purports.to give any 
effect to passports, is imperfect and inoperative, in consequence of the omission to 
annex the form of passport to the treaty. Id. 69. 

44. A citizen of the United States cannot claim, in their Courts, the property of 
foreign nations in amity with the United States, captured by him in war, whereso- 
ever the capturing sVessel may have been equipped^ or by whomsoever commission- 
ed, ne Bello Corrunes, 6 JFhetU. 152. 

45. In case of an illegal capture, in violation of the neutrality of this country, the 
property of the lawful owners cannot be forfeited for a breach of its revenue laws, 
by the captors, or persons who have rescued the property from their possession. 
Id* 

46. An augmentation offeree or illegal outfit within the neutral territory only af^ 
facts captures made during the cruise for which such augmentation or outfit was 
made. Id. 

47. Captures by public ships, as well as by privateers, if made in violation of our 
neutralityi are subject to restitution, /d. 

48. Prizes made by armed vessels which have violated the statutes for preserving 
Ae neutrality of the United States will be restored if brought into our ports. The 
Gran Para^ 7 Wheat. 471. 

49. But this Court has never decided that the offence adheres to the vessel un- 
der, whatever change of circumstances that may take place, nor that it cannot 
be deposited at the termination of the cruise, in preparing for which it was commit- 
ted ; but if this termination be merely colourable, and the vessel was originally 
equipped with the intention of being employed on the cruise, during which the cap- 
ture was made, the deUetum is not purged. Id. 

50. Case of capture by an armed vessel, fitted out in the ports of the United 
States, in breach of the neutrality acts. Claim by an alleged bona fidei purchaser 
in a foreign port rejected, and restitution decreed to the original owners. The 
Fanny f 9 Wheat. 658. 

51. A'6oncej!det purchaser, withoiit notice, in such case, is entitled to be reim- 
bursed the freight which he may have paid upon the captured goods and the inno- 
cent neutral parrier of such goods, the same having been transhipped in a foreign 
port, is entitled to freight out of the goods. Id. 

52. Seizures made, /ure beUij by non-commissioned captors, are made for the 
government, and no title of prize can be derived but from the prize acts. The Dos 
HermanoSf 10 Wheat. 306. TheJosfph, 1 Gallis. 545. 

58. If there be an animus capiendiy and a submission on one side, and a posses- 
sion on the other, it constitutes a capture, although no prize crew be put on board. 
The Alexander^ 1 GaUis. 532. 

54. A prize crew is not necessary to navigate a captured ship, so as to preserve 
the possession of the captors, if the captured crew agree to navigate her. Id. 

55. The President's instruction of 28th of August, 1812, did not protect from 
capture vessels coming from British ports with cargoes put on board long after a 
full knowledge of the war. Id. 8. P. The Joseph, 1 GaUis. 545. 

56. A capture may well be made by a privateer of the United States, within 
three miles of the shores of the United States. The Joseph, 1 Gallis. 545. 

57. A cargo belonging to enemies, and found in our ports at the breaking out of 
a war, is confiscable jure belli without any special act of Congress authorizing the 
seizure. The Cargo of the Emulous, 1 Gallis. 563. 

58. All property captured in time of war belongs to the government^ unless 
granted by them to .other persons. Id. 

59. By the law of nations the debts, credits, and corporeal property of an ene- 
my, found in the country on the breaking ouf of war, are confiscable. Id. 

60. Upon a declaration of war, the President has authority as incident to his 
office, to employ all the usual and customary means, acknowledged by the law of 
nations, to carry it into effect. Id. 
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61. He may therefore lawfully authorize the capture of enemy property wherever 
by the law of nations it is liable to capture. Id. 

62. No subject can legally commit hostilities, or capture property of an enemy, 
where either expressly or constructively the sovereign has prohibited it. Id. 

63. But if he does, the sovereign may ratify his proceedings, and make them 
valid. Id, 

64. What constitutes probable cause of capture may depend on the ordinances of 
the country of the captors. The Invincible, 2 GalUs, 29. 

65. A special order of the sovereign, though contrary to the law of nations, jus- 
tifies the captors in all tribunals of prize. But qu<zre, whether a neutral tribunal 
of prize would lend its aid to enforce a capture made under such order. Maisson^ 
naire v. Keating, 2 Gdllis. 335. 

PRIZE III. 

Questions of proprietary interest and freight* 

66. By the Spanish treaty of 179 5, free ships make free goads; but the form of 
the passport, by which the freedom of the ship was to have been conclusively estab- 
lished, never having been duly annexed to the treaty, the proprietary interest of the 
ship is to be proved according to the ordinary rules of the Prize Court, and if thus 
shown to be Spanish, will protect the cargOy on board, to whomsoever the latter 
may belong. The Amiable Isabella, 6 Wheat, 69. 

67. A question of fact respecting the proprietary interest in prize goods, cap- 
tured by an armed vessel fitted out in violation of the statutes of neutrality of the 
United States. The Gran Para, 7 Wheat. 490. 

68. A question of fact upon the bona fides of an alleged sale of Portuguese 
ships, and their cargoes, which had been captured in violation of our neutrality. 
Restitution to the original owners decreed. The Monte Allegre, 7 Wheat, 520. 

69. Captors are not in general entitled to freight on the capture of neutral pro- 
perty on board of an enemy's ighip* unless the goods are carried to the port of des- 
tination, within the intent of the contracting parties. The Ann Green^ 1 GaUis, 
274. 

70. But if the property be ultimately bound to the market, where the captors 
carry the ship, or the proceeds are to go there indirectly, a direct communication 
being prohibited, freight is due to the captors. Id. 

71. Freight is not a proper item of damage for an illegal capture, where the voy- 
age has not been lost by such capture. The Lively, 1 Gallis. 315. 

72. The doctrine as to stoppage in transitu applies only to the case of insol- 
vency, and presupposes, not only that the property of the goods has passed to the 
consignee, but that the possession is in a third person in transit to the consignee. 
It cannot apply to a case, where the actual or constructive possession remains in 
the shipper or bis exclusive agents. The San Jose Indiano, 2 Gallis. 294. 

73. In general, the rules of the Prize Court as to the vesting of property are the 
same as those at common law. Id. 295. 

74. Where a merchant abroad, in pursuance of orders to purchase goods, sells 
his own goods^ or purchases goods for his correspondent, on his ovm credit, no pro- 
perty vests in the correspondent, until he has done some notorious act, to devest 
himself of his title, or has parted with the possession by an actual and uncondi- 
tional delivery for the use of such correspondent. Id. 

76. A shipment to the shipper's own agent, of goods so purchased, giving him 
a right to hold them, until he has made arrangements with his correspondent, does 
not devest the title or possession of the shipper. Id. 

76. Where a shipment is made to partners, they are held by the Prize Court to 
take in equal moieties, unless upon the original papers a difierent proportion appears* 
Id. 303. 
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77* No freight is pajrable, when the voyage b broken up, after itii commence- 
ment, by an interdiction of commerce with the port of destinationy or by accident, 
or superior force. Tke SartUogOj 2 GaUia. 179. 

78. A neutral ship, engaged in transporting provisions for the use of the army 
of a belligereaty which army is in a neutral country and engaged in a distinct war 
with a third belligerent, is not entitled to freight. The Cammereen, 2 Gailis, 261. 

79. The general rule is, that the neutral carrier of enemy's property, is entitled 
to freight. But if the neutral be guilty of fraudulent or unneutral conduct, or have 
interposed himself to assist the enemy in carrying on the war, he is deemed to have 
forfeited his title to freight Id, 

80. If a shipment be made without, or contrary to orders, it still remains at the 
risk of the shippers. The Francis j 2 Gallis. 391. 

81. If a shipper have general discretionary orders to ship goods, the shipment 
will remain at his own risk, unless at the time of shipment, by some unequivocal act, 
he appropriates the shipment to his correspondent. Until such appropriation, the 
property is not changed. Id, 

82. Every shipment remains on the account and risk of the shippers, unless there 
be an express or implied authority to change the proprietary interest, and put the 
shipment at the risk of the consignee. The San Joee IndianOf 1 Mason, 38. 

83. Where a vessel has been captured on her voyage, and condemned at an in- 
termediate port, and a part of the cargo has been restored and sold at the same 
port, no freight is due for the cargo so restored. Sampayo v. Salter^ 1 Mason^ 43. 

PRIZE IV. 

Domicil and national character, 

84. The commission is conclusive proof of the national character of a public 
ship. Tke Santissima Trinidad, 7 Wheat, 335, 

85. During the existence of the civil war between Spain and her colonies, and 
previous to the acknowledgment of the independence of the latter by the United 
States, the colonies were deemed by us belligerent nations, and entitled to all the 
sovereign rights of war against their enemy. Id. 337. 

86. QiuBre, as to the right of expatriation ? Id. 347, 

87. Supposing such a right to exist, it cannot be exercised without a bona fide 
change of domicil, and can never be asserted as a cover for fraud, or to justify a 
crime against the country, or any violation of its laws. Id. 348. 

88. The national character of a party depends upon his domicil. A British 
subject domiciled in the United States, though temporarily absent in a British 
island, is, as to purposes of trade, held to be an American merchant. The Ann 
Green, 1 Gallis, 274. S. P. The San Jose Indiano, 2 Gallis. 285. 

89* A shipment, made to Canada by a British subject domiciled in the United 
States, but temporarily at Jamaica, in his character as a British subject, is i^ot af- 
fected with a hostile character, if made in time of peace, war breaking out pending 
the voyage. But it is otherwise, if such shipment be made pending a known 
war. Id, 

90. The general rule is, that no claim shall be admitted against the evidence of 
the ship's papers, and the reason is that fraud may be suppressed and discouraged. 
If a party will undertake to cover his property with a particular character, he shall 
be bound by its consequences. But an exception as old as the rule itself is, that it 
applies to cases during open war, and not before the commencement of it^ or in time 
of peace. Id. 

91. A trade, which is exclusively confined to the subjects of a country, must fol- 
low the situation of that country as to peace or war, and be deemed hostile or neutral 
accordingly ; and in such a trade, it is immaterial whether the shipment be made in 
peace or war. Id, 
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92. In time of war, property cannot change its character in transitu; nor can 
property shipped, to become the property of an enemy, be protected by the neu- 
trality of the shipper. Id. S. P. The Francisy 1 GalUs. 445. 

93. If a party put himself tit itinere, to return to his native country, he is already 
deemed to have assumed the native character. The St. Lawrence^ I GaUis. A&Tm 

94. So, if he be a naturalized citizen, and returning to his acquired country. 
Th» Francis, 1 GaUis. 6l4. 

95. On a declaration of war, the citizens are not bound to return from foreign 
countries, unless so ordered by the government. The Joseph^ 1 GaUis. 545. 

96. A naturalized citizen of the United States, domiciled in the enemy country 
at the breaking out of war, is deemed an enemy, and his property is confiscable as 
such. The Francis, 1 Gallia. 6l4. 

97. A ship is deemed to belong to the country where the owners reside. The 
San Jose Indiana^ 2 Gattis. 284. 

98. If a ship carry a neutral flag, but the owners reside in an enemy's country, 
she is condemnable as prize of war. Id. 

99. Courts of prize look to the legal Interest in the ship, and will not recognize 
neutral equitaible interest. Id. 

100. The property of a person may acquire a hostile character, although his re- 
sidence be neutral. Therefore, where a person is engaged in the ordinary or extra- 
ordinary commerce of an enemy's country, upon the same footing, and with the 
same advantages as native resident subjects, his property employed in such trade is 
deemed incorporated into the general commerce of that country, and subject to 
confiscation, be his residence where it may. Id. 285. 

101. The treaty of 1810, between Great Britain and Portugal, did not prevent 
British merchants, resident in the Brazils, from acquiring the neutral character oi 
their domicil. Id. 292. 

102. If there be a house of trade established in the enemy's country, the property 
of all the partners in the house is condemnable as prize, notwithstanding some of 
them have a neutral residence. But such connection will not afiect the other sepa- 
rate property of the partners having a neutral residence. Id. 289* 

103. If such house ship goods, on their own account, to one of the partners, who 
is domiciled in a neutral country, it is liable as prize. But it is otherwise, if the 
shipment be made by the order of the partner, on his separate account and 
Hsk. Id. 289. 

1 04. If a person domiciled in the enemy's country be a partner in a house of 
trade established in a neutral country, and ship goods to them upon their joint ac- 
count and risk, the goods are not liable to condemnation. But it is otherwbe if 
shipped for his separate account. Id. 291 • 

105. In general, the residence of a stationed agent in an enemy's country will 
not alOfect the trade of the neutral principal with a hostile character. But this is 
true only as to the ordinary trade of a neutral, as such, carried on in the ordinary 
manner ; for if such trade is carried on, not on the footing of a foreign merchant, 
but as a privileged trader, or by an incorporation with the general commerce of the 
enemy, in the same manner, and with the same benefits, as a native merchant, it is 
deemed hostile. Id. 291* 

106. Therefore, if a partner in a neutral house be domiciled in the enemy's 
country, and engaged in its general commerce, for the.henejit of his neutral house^ 
the property is condemnable as prize. Id, ^231. 

107* Where a shipment is made in an enemy's vessel, iri a voyage from an 
enemy's country, it is presumed to belong to enemies, unless a distinct neutral cha- 
racter be impressed upon it. Id. 302. 

108. Where a shipment is made to a firm, and the persons who compose it do not 
appear^ further proof will be required of the names and domicil of the parties. Id^ 
298. 

109- All goods found on board of an enemy's sthip, are presumed to be the 
property of the enemy, unless a distinct neutral character is impressed upon and 
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accompanies them. Th$ Flying Pishj 2 Gallis. 374. The London Packet^ 1 
Mason J 14. 

110. If the shippers in a hostih ship neglect to put on board any documentary 
evidence of its neutral character, they will not be allowed the benefit of further 
proof. The Flying Fishy 2 QaUis. 374. 

11. Where a captured cargo belonged, one half to a neutral and the other half 
to an enemy, and there were papers on board from which the enemy's interest might 
be discovered, it was held, that the share of the neutral should not be subjected to 
confiscation, in consequence of his having persisted in a claim for the whole 
made by his agent, nor of his having sworn falsely that he was solely interested ; 
such affidavit not having been employed for any fraudulent purpose in the cause, 
and not having been filed, until after an order for further proof had passed, as to 
one moiety, and a decree of condemnation had, by consent, been entered against 
the other moiety. The Betsey^ 2 Gallis, 377* 

112. If a neutral fraudulently attempt to cover and claim an enemy's interest in 
a Prize Court, he will not be permitted to introduce further proof to show his own 
neutral interest in the same property. Id. 

113. A neutral cannot lawfully become the carrier of provisions for the supply 
of the army of one of the belligerents, although such army may be in a neutral 
country, and directly engaged ip hostilities only against a third belligerent. A 
neutral ship engaged in such trafiic is not entitled to freight. The Commercen^ 2 
Gallis. 261. 

114. Domicil in the enemy's country gives a hostile character ; and the same 
principle has been applied to a house of trade established in the enemy's country, 
though the parties might have a neutral domiclL The Society y ^c. v. Wheeler^ 2 
Gallis. 130. 

115. The same rule would extend to a corporation established in the enemy's 
country. Id. 

116. An American vessel does not forfeit her neutral character merely by hoisting 
a foreign flag in conformity to the regulations of a particular trade. And Spanish 
clearances found on board, are not proofs of double papers, if no otlier marks of 
fraud appear. Arnold y. Delcolly Bee, 5. 

117. A sea-letter is not the only document necessary to establish ihe neutral cha- 
racter of a vessel belonging to the United States under the treaty with France. 
Tunno v. Freary^ Bee 6., 

PRIZE V. 

Ldability to capture for navigating under ike enemy^s license* 

1 18. A license or protection from the enemy, found on board an American ves- 
sel, on a voyage to a neutral port in alliance with the enemy, the terms of which 
wore such, as to prove an intercourse with the enemy and a direct subserviency to 
his interests, was held to subject the vessel and cargo to confiscation, as prize of 
war. The Julia^ 1 Gallis. 594. 

119. Semble, that such a license or protection, without any such peculiar terms, 
would be illegal, and subject the property to confiscation, as prize. Id. 

120. Under the second section of the act, 2 August, 1813, ch. 56, a prize allega- 
tion cannot be sustained for using a British license, unless the vessel be seized in 
delicto^ during the voyage. If the voyage be entirely ended, the ofience is purged. 
The Saunders 2 Gallis. 2 10. 

121. Qiimrey How it would be on an information on the first section of the same 
act? Id. 

122. QucBre, whether a piece of cloth or any other agreed signal, is a pass within 
the meaning of the first section of the act of 2d August, 1813, ch. 56? United States 
V. BriggSj 2 Gallis. 363. 



prize: «j9 

PRIZE vr. 

Contraband^ blockade, and resistance of visitation and search. 

123. Our niuhicipal laws do not prohibit the trade in contraband articles. It is 
merely subject, by the laws of nations^ to the penalty of confiscation, in case of 
capture. The Saniisnma Trinidad^ 7 Wheat 340. 

124. The right of visitation and search does not exist in time of peace; but ships 
of war sailing under the authority of their government in time of peace, have a righ^ 
to approach other vessels at sea for the purpose of ascertaining their real charac- 
ters, so far as the same can be done without the exercise of the right of visitation 
and search. The MariannaFlora^W Wheat, \, 

125. No vessel is bound to await the approach of armed ships under such cir- 
cumstances; but such vessel cannot lawfully prevent their approach, by the use o( 
force, upon the mere suspicion of danger. Id. , 

126. In cases of breaches of blockades, and of contraband of war, the vessel must 
be captured in delicto ; otherwise the offence is purged. The SaunderSy 2 GaUii. 
215. 

127. If, therefore, the port of destination have become neutral, or the blockade 
have been raised, before the capture, the corpus delicti is deemed to be extingpiab- 
ed. Id, ^ 

128. It seemSf that provisions, when designed to a port of naval equipment of the 
enemy, and a fortiori, if destined for the supply of his army, become contraband^ 
and subject the vessel and cargo to confiscation by the other belligerent — more es- 
pecially, if the country of the captured vessel be at war with the country, to which 
she is destined. Maissonnaire v. Keating, 2 Galiis. 325. 

129. Provisions are not treated as contraband, when they are the growth of the 
neatral exporting country. The Commercen, 2 Gallis. 265. 

PRIZE VII. 

Trade with the enemy, and breach of municipai law. 

130. During war all trade with the enemy, unless by permission of the sovereign,' 
is interdicted, and subjects the property engaged therein to confiscation. The 
Rapid, 1 Gallis. 295. S. P. The St. Lawrence, 1 Gallis. 467. The Alexander; 
1 Gallis. 544. The Joseph, 1 GaUisi 545. 

181. A citizen of the United States has not a right to withdraw his property, ac- 
quired before the war, from the enemy's country, atler he has full knowledge of the 
war, without the permission of government. The Rapid, 1 Gallis^ 295. S. P. 
The St. Lawrence, 1 Gallis. 467. 

132. If a vessel be sent from the United States, after knowledge of war, to the 
enemy's country, to withdraw such property, the vessel and cargo are confiscated 
jure belli. The Rapid, 1 Gallis. 295. S. P. The St. Lawrence, 1 Gallis. 467. 

133. The property of citizens taken trading with the enemy, is considered as 
qtiasi enemy's property. Id. 

134. If property forfeited to the United States by a breach of the non-iniporfa-' 
tion act, 1809, ch. 91, be captured in a trade from an enemy's port to the United 
States, the captors are entitled to it. Id. 

135. A shipment made by an enemy shipper to his correspondent in America, ta 
belong to the 'latter, at his election, in twenty-four hours after arrival, is liable to 
condemnation as hostile property. The Francis, 1 GalUs. 445. 

136. In such case, an election made during the transit will not merge the hostile 
character of tMe property. Id. 

27 
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137. Ad obstinale luppression of the ship's papers, &c« coupled with a voyage 
from an enemy's country, is sufficient cause of condemnation. The SL Lawrme^^ 
lGafffff.467. 

138. A voyage from an enemy port with a cargo on board, without the license of 
our government, is of itself a probable cause for capture. The Liverpool Paeketf 
I Gi^lis. 513. 9 

189. A shipment made from the enemy country, afler a knowledge of the war, 
Vy an American citizen, subjects the property to confiscation as prize of war* The 
JUbry, 1 Gallis. 620. 

140. A trade to a neutral port is not illegal, although the public enemy derive 
benefit thereby, unless such trade be carried on in connection with, or subservient 
to, hostile interests and policy. The Liverpool Packet^ 1 Gallie. 513. 

141. The United States may proceed agamst property found engaged in trade 
with the enemy, as prize of war. The EKza^ 2 Gallis. 4. 

142. A shipment, made after a known war, by an American citizen, from an 
enemy's port lo a port in his colonies, is illegal by the law of war. It is a trading 
with Uie enemy. The Diana, 2 Gallis. 93. 

143. At common law, any individual might seize for the King, and upon this 
ground it has been held, that public or private armed ships may seize for violation 
of a statute. But, in such case, it is at the peril of the party making the seizure. 
The Rover, 2 Gallis. 241. 

144. A citizen of the United States may lawfully, during a war with a foreign 
couofry, draw a bill on one of its subjects : such an act not leading to any inju- 
Hous intercourse, nor amounting to a trading with the enemy. Barker v. Unked 
States, 1 Paine, 166. 

145. If trading with an enemy be cause of condemnation, which it clearly is, « 
fortiori, carrying despatches to the enemy, by an An[)erican vessel, in time of war, 
SB so. The Tulip, 3 nash. 0. C. R. 181. 

PRIZE VIII. 

Ransanu, recapture and salvage. 

146. The rights of salvage may be forfeited by spoliation, smuggling, or other 
||ross misconduct of the salvors. The Bello Commes, 6 JVh^ai. 152. 

147. In order to entitle to salvage, as upon a recapture or rescue from an eoe- 
1^, the property niust have been taken from the actual or constructive possession 
of the enemy. The Ann Green, 1 Gallis. 274. 

14S. It is competent for a friendly belligerent to ransom the property of a neu« 
U^sA aAer capture. Maissonnaire v. Keating, 2 Gallis. 337. 

149. Duress, arising from threats of destruction of vessel and cargo, cannot be 
admitted to avoid a contract of ransom, where the capture was justified by proba- 
ble cause* Id. 

150. A ransom is rather a relinquishment of all the interest of the captors, thaii 
a repurchase from them of an actual vested right. Id. 

151. ^here seems to be no legal difference between a ransom of the property of 
an enemy, or of a neutral ; and indeed the ransom of a neutral stands upon stronger 
gieund than that between enemies. 2d 

152. The Admiralty has exclusively cognijsance of suits on ransom bills — but 
an action may be sustained at Common Law on a bill of exchange given as coUate- 
iffil security for the payment of the ransom bill. Id 

153. U sneme, that the ransoming of captured property must not be made al 
any distance of time or by any new voyage undertaken for this purpose. The'Wel^ 
mgto$^ 2 GaUie. 104. 

154. The nett proceeds of the ship and cargo, at the port of discharge, and not 
the invoice cost of the cargo ; with the wages of all the persons belonging to the 
itiip, must contribute to the ransom. Girard v. Ware, 1 Peters, C. G. R. 142. 
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195. If Ad oflker, aetitig m iMh^ eiodedi di« botmdt of hi« ofieial diihry by gk- 
inif extraordinaij AssiManed to MV6 pfopeityi ha is entitled to taltage. SHU IV|^| 
3 fr<w^. C. C. R. 567. 

156. It is no objeetaon to a daial fbr Jalvaga, dmt the inlerfereiiee or aiftiiiataiite 
of the salvor, did not arise from a deaife to preaerre iha property, or benefit the 
owner. IdL 

157. Sahage waa allowed upon the recapture of a ranaomed abip ; the ranaom 
bill declaring that the sum agreed upon therein should only be payable upon the 
afriTal of the vessel at her port of destinatioa, where she never arrived. M&odit v. 
The Harriet J Bee, 128. 

158. In case of recapture by a public, voasel of war, salvage Can only be ascer- 
tained by sale of the recaptured property ; unless boUi parties consent to an appraise^ 
ment. Cross v* The Dolphirij Bee^ 153. 

159. Compensation was decreed for money surrendered to prevent theeHpture 
or burning of a vessel and her cargo. Banter v. The Homily , Bee^ 154. 

160. Salvage is not due for rescuing the vessel of a neutral out of the hands of A 
belligerent who took possession of her for a supposed breach of treaty or Of ItM hvw 
of nations. Waite v. The Jlnielcpe^ Bee, 233. 

PRIZE IX. 

Treaty of Peace. 

161. Damages were decreed for the amount of goods taken out of a prize cap* 
tared after the treaty of peace of 1815. The Ulpiano^ 1 Masan^ 91. 

PRIZE X. 

Practice of the Prize Court. 

162. By the rules of the Prize Court, the onus probandi of a neutral interOst 
rests on the claimant. The Amiahle Isabella, 6 Wheat, 77. 

163. The evidence to acquit or condemn, must come, in the first instance, from 
the ship's papers, and the examination of the captured persons. Id, 

164. Where these are not satisfactory, further proof may be admitted, if the 
claimant has not forfeited his right to it by a breach of good faith. Id. 

165. On the production of further proof, if the neutrality of the property is not 
established beyond reasonable doubt, condehination follows. Id. 

166. The assertion of a false claim, in whole or in part, by an agent, or in con- 
nivance with the real owner, is a substantive cause of condemnation. Id. « 

167. A foreign consul has a right to claim or libel, in rem, where the rights of 
property of his fellow subjects are in question, without any special authority from 
those for whose benefit he acts. TheBello Corrunes, 6 Wheat. 152. 

168. But a consul cannot receive actual restitution of the res in controversy, 
without a special authority from the particular individuals who are entitled. Id. 

169. Whatever difiiculty there may be, under our municipal institutions, in pun- 
ishing, as pirates, citizens of the United States who take from a State at war with 
Spain, a commission to cruize against that power, contrary to the 14th article of the 
Spaoish treaty, yet there is no doubt that such acts are to be considered as pirati- 
cal acts for all civil purposes, and the offending parties cannot appear, and claim in 
our Courts the property thus taken. Id. 

170. It »eii»,that the terms, <' a Stale with which the said King shall be at vor,?'; 
in the 14th 'article of the treaty, include the South American provinces which have 
revolted against Spain. Id. 
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,471. B««, hiMrever tbis mty b«, the neutralkj aet of Juhe, 1707, c. 1, extendi 
the same prphibitioDy with.allitsconsequeDceBito^a cojony revolting, and making 
war against its parent country. Id. 

n 172* la the case of ^uch an illegal captare, the property of the lawful owners 
c^UBOt be forfeited, for a violation of the revenue laws of this country, by the cap^ 
tors, or by persons who have rescued the property from tjieir possession. Id. 

. 173. Where a capture is made of the property of the subjects of a nation in amity 
with the United States, by a vessel built, armed, equipped, and owned in the United 
States, such capture is illegal, and the property, if brought within our territorial lim- 
iU; will be restored to the original owners. La Concepiionf 6 Wheat. 235. 

, 174» Where a transfer of the capturing vessel in the ports of the belligerent 
State, under whose flag and commission she sails on a cruise^ is set up in order to 
legalize the capture, the bona fides of the sale must be proved by the usual docu- 
meiitary evidence, in a satisfactory manner. Id. 

175. In cases of capture, supposed to be in violation of our neutrality, where the 
epliatnlent of men within our territory is proved, the onus probandi is thrpwn on the 
c(fijl9>ant to prove that such enlistment was lawful as being of the subjects of the 
State under whose flag the capture was made* The Sanlissima Trinidad, 7 Wheat. 
842. 

176. The sixth article of the Spanish treaty of 1795, only provides for the resti- 
tution of Spanish ships captured within our jurisdiction. Id. 

177. This Court will restore to the former owners property captured in violation 
of the neutrality of the United States, where it is claimed by the original wrong-doer, 
though it may come back to his possession after a regular condemnation as prize. 
The Arroganie BarceloneSy 7 Wheat. 496. 

178. Quare, How far a condemnation would protect the title of a third person, 
being a bona fide purchaser, without notice, in such a case ? Id. 

179. Quare^ Whether a regular sentence of condemnation in a Court of the 
captor, or bis ally, the captured property having been carried infra prasidiuj will 
preclude the Courts of this country from restoring it to the original owners, where 
the capture was made in violation of our laws, treaties, and neutral obligations ? La 
Nereyda, 8 Wheat. 108. 

180. Whoever claims under such a condemnation, must show that he is a bona 
fide purchaser, for a valuable consideration, unaffected with any participation rn the 

violation of our neutrality by the captors. Id. 

181. Whoever sets up a title, under a condemnation, as prize, is bound to pro- 
duce the libel, or other equivalent proceeding, under which the condemnation was 
pronounced, as well as the sentence of condemnation itself. Id, 

182. QucBre^ Whether a condemnation in the Court of an ally of property car- 
ried into his ports by a co-belligerent, is valid ? Id. 

' 183. Where an order for further proof is made, and the party disobeys, or 
neglects to comply with its injunctions, Courts of Prize generally consider such diso- 
bedience, or neglect, as fatal to his claim. Id. 

184. Upon such an order, it is almost the invariable practice for the claimant, 
(besides other testimony) to make proof by his own oath of his proprietary interest, 
tfi»d to explain the other circumstances of the transaction ; and the absence of such 
proof and explanation always leads to considerable doubts. Id. 

185. In cases of collusive capture, papers found on board one captured vessel 
may be invoked into the case of another, captured on the same cruise. T/ee Expt' 
rimentf 8 JFheaf. 26 1. 

186. A commission, obtained by fraudulent misrepresentations, will not vest the 
interests of prize. Id. 

187. But a collusive capture, made under a commission, is not, per se^ evidence' 
that the commission was fraudulently obtained.. Id. 

188. A collusive capture vests no title in the captors, not because the commission 
is thereby made void, but because the captors thereby forfeit all title to the piixe: 
property. Id. 
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-' 1 89* Collinlve captores and violations of the revenue laws^ cbmitiitted by a pri- 
vate armed vessel, are a breach of the condition of the bond given by the ovtnerif 
under the prize act of June 26, 1812, c. 430, s. 3. If such breach appear upon 
demurrer, the defendants are not entitled to a hearing in eqdity, under the judiciary 
act of 1789, c. 20, s. 26. Greefy v. United States, 8 Wheat. 257. 

190. A non-commissioned captor can only proceed in the Prize Court as for 
salvs^ge, the amount of which is discretionary. The Dos Hermanos^ 10 Whe<it,306. 

191. The Appellate Court will not interfere in the exercise of this discretion, as 
to the amount of salvage allowed, unless in a very clear case of mistake. Id. 

192. Ahhough a consul may claim for ^^ subjects unknown" of his nation^ yet 
actual restitution cannot be decreed without specific proof of the proprietary in- 
terest. The Antelopey 10 Wheat. 66. 

193. A stipulation taken in an Admiralty suit is a substitute for the thing itself^ 
and the stipulators are amenable to the exercise of all those powers which the Court 
could enforce if the thing itself were still in its custody. The Palmyra^ 12 Wheat. ] . 

194. In every case of a proceeding for condemnation, upon captures made by 
the public ships of war of the United States, whether as prize strictly jure belli, or 
under statutes of Congress in the nature of prize ordinances, the proceedings are in 
the name of the United States, who prosecute for themselves as well as the captors, 
and the latter cannot control the proceedings. Id. 

195. A previous prosecution in personam against the offenders, is not necessary, 
.under the piracy act, to found the proceeding in rem against the captured property. 

Id. 

196. Where an objection to the testimony of the seizing officer is waived in the 
(Jourt below, an objection to it on the ground of interest cannot be Hiade on ap- 
peal. Id. 

197. Upon an appeal from a mandate to carry into effect a former decree of the 
Court, nothing is before the Court but the proceedings subsequent to the mandate. 
The Santa Maria, 10 JVheat. 431. 

. 198. But the original proceedings are always before the Court, so far as is ne- 
cessary to determine any new points in controversy between the parties, tvhich are 
not terminated by the original decree. Id. 

199. After a general decree of restitution in this Court, the captors, or pur- 
chasers under them, cannot set up in the Court below new claims for tquitable de- 
ductions, meliorations, and charges, even if such claims might have been allowed,. 
had they been asserted before the original decree. Id. 

^00. Nor can the claimants, or original owners, in such a case, set up aclaim for 
interest upon the stipulation taken in the usual form, for the appraised value of the 
goods, interest not being mentioned in the stipulation itself. Id, 

201. Nor can interest be decreed against the captors personally, by way of da- 
jtiages for the detention and delay, no such claim having been set up upon the orik 
ginal hearing in the Court below, or upon the original appeal to this Court. Id. 

202. Although probable cause of seizure will not exempt from costs and da-. 
lAages, in seizures under mere municipal statutes, unless expressly made a ground of 
justification by the law itself, this principle does not extend to captures jure helli^ 
nor to marine torts generally, nor to acts of Congress authorizing the exercise of 
belligerent rights to a limited extent, such as the piracy acts of the 3d of March, 
1819, ch. 75, and the 15th of May, 1820, ch. 113. The Palmyra, 12 Wheat. 17. 

203. The first hearing in prize causes is to be on the ship's papers, and the pre- 
paratory evidence of the crew. Further proof is admitted only when these present 
a case of doubt or difficulty. The Ann Green, 1 Gallis. 274. The Salty, 1 Gallis. 
409. The Rapid, 1 Gallis. 297. 

204. Papers not given up by the captured crew on the first examination in pre- 
paratory will not be admitted afterwards. If a witness suppress material facts on 
bis examination in preparatory, he shall not be permitted to supply the defect by a 
supplementary affidavit. The commissiouers to take the answers on the standing 
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i u tc f rog it oriei ihouM raqoirs Ml and minute details of aH maleiial facte. Tlu Jim§ 
Gf^eth 1 GoUtt. 274. 

905. The captors ara entitled to their expeatea in all cases of further proof 
IcL 

206. Where, after an illegal capture, the vessel and cargo have been wholly lost, 
tl^e prime cost and interest is the measure ofdamageg. Freight is not a proper item, 
where the voyage has not been lost by the capture. Supposed loss of profits bo 
proper item of damage in sneh case. The Lively ^ 1 GalUe. 315* 

207. Claims in prize causes should be made by the parties themselves, if within 
the jurisdiction, and not by mere agents. The captors have a right to tho an- 
swers of claimants on oath. Id. The SaOy^ 1 GaUia. 401. The St. Lawrence^ 1 
GaUU. 467. 

208. Where an injury is alleged to the cargo after it came to the possession «>f 
the captors, it should be ascertained under the direction of the Prize Court, by a 
survey and appraisement or sale. Id. 

209. Where it is referred to commissioners to state the amount of damages in a 
case of illegal capture, the report should be special, and state the items of the al- 
lowance in detail. The Lively , 1 GaUis. 315. 

210. Commissioners appointed to state damages should not hear ex parfe evi- 
dence without notice to the other party. Id, 

211. If captors wantonly injure the captured crew, the Prize Court will award 
damages for personal ill usage. Id. 

212. Further proof is never allowed to a party, who is guilty of fraud or illegal 
conduct It is granted only to honest ignorance or mistake. The SdByj 1 GaJHs. 
401. S. P. The Liverpeol Packet, 1 GaUia. 513. The Alexander, 1 Gallis. 532. 

213.' On further proof, the affidavits of the captors are admissible evidence, with- 
out a release. The SaUy, 1 Ga^ia. 401. 

214. Where a claim is registered, the claimant is liable to pay all expenses, 
which have accrued in consequence of his claim. The Sally, 1 Gallia. 401. 
^ 215. In prize causes, before a hearing, the property is never delivered to either 
party on bail, unless by consent. The Euphratea^ I Gallia. 451. S. P. The Dtana^ 
2 Gallia. 93. The George, 2 Gallia. 249. 

216. If it be perishable, the proper remedy is by an appraisement and sale ; and 
in like manner the Court will decree a sale pending the proceedings, for any other 
justifiable cause upon sales under such decrees, the proceeds must be brought into 
Court, and deposited in the registry, subject to the future order of the Court. Id. 

217. Jtfter a hearing, the property may, in the discretion of the Court, be deli- 
vered on bail. Id. S. P. The Diana^ 2 Gallia. 93.. 

218. On the original hearing, if the character and origin of the captured property 
be in question, the Court should order a survey and report. The Liverpool Pa^ket^ 
I Gallia. 513. 

219. Where on the original preparatory evidence, the fact of capture is admitted, 
farther proof ought not to be admitted, to create doubts, as to the fact of capture. 
The Alexander, 1 Gallia. 532. 

220. An alien enemy cannot sustain a claim in a prizo Court ; nor can a citizen 
daim the property of an enemy in a prize Court, upon an alleged sale since the 
war. The Cargo of the Emuloua^ 1 Gallia. 563. 

221. Important documents, which were the cause of capture,having been surrep- 
titiously taken from the possession of the prize master, exact copies, taken by him 
and verified by his affidavit, were admitted as good evidence. The Juiia, 1 GaU 
/m.594. 

222. If in a prize cause, the claimant appeal and desert his appeal, the Circuit 
Court may affirm the decree of the District Court, with costs. TT!e Beiaey, 1 Gal' 
lis. 4,16. 

223. On an appeal to the Circuit Court, the property follows the appeal into that 
Court, and is no longer subject to the interlocutory orders of the District Court. It 
is otherwise with regard to the Supreme Court^ whose decreees are remanded to 
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Hie Circtiit Court for execution, and therefor^ the property always remains in the 
enstody of the latten The Groiiusy 1 Gallis. 503, 

224« The District Court has no authority, after an appeal, to bail or sell the pro* 
perty. W. 

225. The commander of a squadron, to whose command a shig of war is attach- 
ed, and under whose orders she sails, is entitled to the flag-twentieth of all prizes 
made by such ship, although the other part of the squadron may never have saile4 
on the cruise, in consequence of a blockade by a superior force* Decatur v. CkeWy 
I GalliB. 506. 

226. To deprive such a, commander of* his flag-twentieth on account of havings 
left his station, it is indispensable that some local station should have been assigneit 
him. Id» 

227. Prize agents have an authority coupled with an interest, and a lien on the- 
proceeds for their disbursements and commissions. Their authority will not bo 
disturbed until all these are satisfied, but, this being done, the oflicers and erew 
have a right to receive their shares, by themselves or their particular agents direetly 
from the Court. The St. Lawrence, 2 Gallis. 20. 

228. Prize agents de facto, though irregularly appointed, have a lien for their dis* 
bursements and commissions. Id. 

229. In the absence of all other regular prize agents the owners of the ship aad 
their agents are entitled to the trust and management of the property. It/, 

230. A commander of a privateer, who is authorized to award Certain reserved 
shares among the most deserving, cannot award a share to himself Id, 

231* The custody of the papers of captured vessels belongs exclusively to the 
Prize Court ; and it is the duty of the captors, on arrival, immediately to delivef 
them into the registry, on oath. The Diana, 2 Gallis. 93. 

232. During war, no claim in opposition to the ship's /mpers and preparatory evi* 
dencc, is ever admitted in a Prize Court. Id. 

233. No commission to take evidence in an enemy's country is allowable by the 
practice of the Prize Courts. Id. 

234. It aeemSi that the Appellate Court may direct the claimant to account on oath 
for property which has been delivered on bail by the District Court in a gross case 
of illegality. Id. 

235. Prize goods, brought in by ships of war of the United States, are liable to 
the payment of duties, as to the moiety belonging to the officers and crew of the 
capturing ship ; but no duties are payable on the moiety belonging to the United 
States ; but the whole of that moiety belongs to the navy pension fund* The Li'* 
verpool Hero, 2 Gallia. 164. 

236. The act of 2d August, 1813, ch. 48, releasing one third of the duties accru- 
ing on goods captured and brQught into the United States by any piivate armed 
vessel of the United States, did not apply to the case of a vessel paptured and 
brought in before the passing of the act, but not condemned until after it had pass- 
ed. Prince v. United States, 1 Gallis. 204. 

237. Duties accrue as soon as the goods are voluntarily imported, and this as 
well as to prize goods, as any other ; for the condemnation relates back to the time 
of importation. Id. 

238. Where there is probable cause of capture, the captors are justified, and ex* 
onerated from all losses and damages sustained by reason of the capture. The 
Rover y 2 Gallis. 240. Maissonnaire v. Keating, 2 Gallis. 336. 

239. On a monition to proceed to adjudication, the cause is to be heard in the 
eame manner and upon the same principles, as upon a libel by the captors ; and 
consequently the onus probandi rests on the claimant. The Rover, 2 Gidlis* 240* 

240. Where, af\er capture, the vessel has been recaptured by the enemy, and 
proceeded against in a Court of Prize, the Court will not suffer a part of the papeiti 
from such Court to be read, to show that there was no original cause of capture^ 
onless the whole papers are produced. Id. 
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341. There maybe an original proceeding for damages against captors without 
first filing a claim ; but usually a claim is first given, and in all cases, the Court 
will require an affidavit. I(L 

242. The removal of prize goods is an irregularity, but is indulged under certain 
circumstances. 3%e Arabella and Madeira, 2 Gallis, 368. 

243. A Court of Prize will never aid a party who has sought to impose upon it.* 
The Betsey^ 2 Gallie. 385. 

244. If, upon the ship's papers, it be doubtful, whether the property captured as 
prize belong to an enemy, it is not usual to proceed immediately to condemnation* 
although no claim be interposed. But if, in such case, no claim be interposed with- 
in a year and a day, condemnation is of course to the captors. The Avery, 2 Go/- 
lis. 386. 

245. The Clerk is entitled to commissions upon proceeds of prize property sold 
by interlocutory order, and paid into the Court by the marshal. Id. 

246. In taxing the costs in prize causes, where there are several claims, some 
of which are disposed of by a final decree of condemnation, while others stand sus- 
pended upon appeal, the practice has been to tax the costs and expenses, which 
have accrued specially upon each claim so finally disposed of, as a separate charge 
against the same, and to add thereto an average proportion of the general costs 
and expenses, which have accrued in reference to all the claims in the cause. The 
Hiram, 2 Gallia. 60. 

247. Further proof in prize causes is never admitted by way of oral testimony ; 
but always by written evidence and depositions. The George^ 2 Gallia. 249. 

248. In cases of joint capture by privateers, they share in proportion to the num- 
ber of men composing their respective crews. The Deaf at ch^ 2 Gallia, 1. 

249. No delivery of property on bail can legally be made in cases where the 
United States are a party, without due notice to the district attorney, that he may 
have a learning before the Court. Robbina, ex parte, 2 Gallia, 322. 

250. Qucbre, If a delivery on bail can be ordered by the Court in vacation before 
the return term of the process! Id, 

251. Though an agent may claim, in a Prize Court, yet if sufficient time inter- 
vene, the principal must support it by his affidavit. The Beiaey, 2 GMia, 383. 

252. If no claim is interposed to captured property within a year and day, it is 
condemned to captors. This is by the immemorial usage of the Admiralty, and is 
found in many analogous cases at Common Law. The Avery, 2 Gallia, 388. 

253. If a person has in the acts of Court asserted himself as part owner of a pri- 
Tateer, he will be responsible as such owner for damages assessed against such 
privateer^ although his name be not in the ship's papers. The Mary, 1 MaaoUf 
365. 

254. Prize money roust be distributed according to some written agreement of 
the parties ; otherwise, it is distributable according to the 4th sec. of the prize 
act of the 26th June, 1812, ch. 107. The Dash, 1 Mason, 4. 

255. A parol agreement as to distribution is void. Id, 

256. A parol assignment of a share in prizes is void. Id, 

257. If the shipping articles omit to state the shares to which some of the offi- 
cers and crew are entitled^ they are still entitled to claim their shares under the 
prize act. Id, 

258. When the captors have been guilty of irregularity in not bringing in the 
papers, or the master of the captured ship^ further proof will be ordered. The 
London Packet, 1 Mason, 14. 

259* The consul of a nation may claim on behalf of its subjects in the absence 
of any authorized agent. Id. 

260. Probable cause is a sufficient justification of a capture. ' But such protec- 
tion may be forfeited by subsequent misconduct or negligence. The George, 1 Ma- 
son, 24. 

261. Captors are bound to good faith and ordinary diligence; and are therefore 
liable for ordinary negligence. Id. 
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262. To constitute probable cause of capture, it is not necessary that there should 
be prima facie evidence to condemn. It is sufficient if there be circumstances 
which warrant a reasonable suspicion of illegal conduct. Skattuck v. MaUy^ 1 
Wash, C. C. R. 248. 

263. In general, the Prize Court will not trust a claimant with an order for fur- 
ther proof, who has shown himself capable of abusing it. The San Jose Indiana^ 
I Mason f 38. 

264. Defects of the case on further proof inflame suspicions. Id. 

265. If a claim be interposed by the United States in a prize proceeding upon a 
seizure for a forfeiture under the non-importation acts, and the title of the captors 
and the claimants be defeated, the property will be condemned to the United States, 
subject to distribution according to the provisions of the act of 2d March, 1799, 
ch. 128, sec. 91. The BrigGefia, 1 Afoson, 88. 

266. Where a cruise was broken up by the wrongful desertion of the crew, aAer 
the privateer returned to her home port in consequence of distress, and the owners 
were thereby obliged to abandon the cruise, and a new one was undertaken by a 
crew composed partly of other persons, it was held that the first cruise was com- 
pletely determined, and that no persons employed in the Jirst cruise and not in the 
second cruise, were entitled to shares in the prizes made in the secoiu/ cruise. Bian- 
chard v. Haven^ 1 Mason^ 346, 

267. Where a capture is lawful, the subsequent bringing in of the captured vessel 
is not a cause for giving damages. The Marianna Flora^ 8 Moioft, 1 16. 

268. The captured, who has omitted to enforce a decree of a Superior Court, 
reversing the decree of a Court of Admiralty, cannot claim, as damages, the loss 
he may have sustained by a depreciation of the funds in which the proceeds of the 
capture may be invested. He should have applied to the Court b4low, to enforce 
the decree of the Conrt of Appeals; and, omitting so to do, the loss will fell upon 
him. Carson v. Jennings^ 1 IFash. C. C. R. 129* 

269« Where part of the crew of a privateer were put on shore without lawftil 
cause, they were held to be entitled to their proportion of prizes taken in their ab- 
sence during the cruise. Mahoon v. The Gloucester^ 2 Peier^ Adm. Beds. 49S, 

270. Sale on land in the ports of the United States cannot be prevented by their 
Courts of Admiralty, in cases of lawful capture on the high seas, by French priva- 
teers duly commissioned. British Consul v. The Andty^ Bee^ 89. 

271. Belligerents have no right, unless secured by treaty, to sell their prizes in a 
neuural port. The neutral government may grant permission, but ought not to da 
so, unless all the powers at war can be put upon an equal footing. Coiiul of Sjpain 
V. Consul of G. Briiainj Bee^ 263. 

272. If at the time of a prize taken by a vessel of war, another armed vessel be 
in sight and in a possible condition to join in the battle, she will be allowed a share 
of the prize in proportion to her men and guns ; but not if it be manifestly impos- 
sible for her to take any part in the battle. JRtce v. Taytor, Bee, 986. Pray v. 
The Recovery, Bee, 393.* 
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I. Sale of personal property. (A) Warranty. (C) Rule of damagei 

far breach of the contract. (D) When the property vests. 
II. Saleofreal prop'^ty. (A) Hale of land at auction* (C) Lien of 
vendor for unpaid purchase money. 

SALE 1. 

Sale of personal property. (A) Warranty. (C) Kule of images far 
Weack of the contract. (D) Whsn the property vests* 

(A) Warranty. 

\. Upon a sale with a warranty of soundnessi, or where by the special terms of 
the pontract, the vendee is at liberty to return the article sold, an offer ^o return it 
is equivalent to an offer accepted by the vendor, and the contract being thereby re- 
scinded, it is a defence to an action for the purchase money brought by the vendor^ 
and will entitle the ven^lee to recover it back if it has been paid. T&omlon v. 
IFynii, 12 H%ea/. 183, 

%. So, if the. sale is absolute, and the vendor allerwards consents uncondition- 
ally to take hacif: thp article^ the consequences are the same. Id. 

3« But if the saje be absolute^ and there be no subsc^quent consent to tdie back 
the articloy the contract remains open^ and the vendee must resort to bis action 
upof) the warrantyi unlaws it be proved that the vendor knew of the unsoundness of 
tbo ajiicle, and the vendee tendered a return of it within a reasonable time. Id. 

4* In a contract for the sale of articles without warranty on the part of the seller, 
if thisre be no fraud on the part of the seller, be is not answerablerfor the quality 
of tto artiQle^. WUUtfgs v.. Conscqua^ 1 Ptters^ C. C. H. 302. 

5. If the vendor warrants the quality of the articles he sells, he is bound to de- 
liver them of the stipulated quality, apd the examination and approbation of some 
of the articles l^y the vendee, when they are delivered^ does not amount to a 
waiver of the cpntra|i?tf 14* 

6* If the vendee cannot examine the articles, but purchases them from an ex- 
amination of sai^ples, ther^ is an implied warranty on the part of the seller, that 
the articles, shall eorr^popd with the samples. But» an examination of samples, 
when these i^ an. express warranty, is not a iv^iver of the vmrranty. Id. 

7^ An adyeiti^e^eiijt^of goods for sale, stating them to be of a superior quality, 
when in fact they were of inferior quality, did not amount to a warranty, inaMnuch 
as the defendants relied upon their own personal inspection. Calhoun v. Vecchioy 
3 Wash. C. C. 165. 

8. Upon a Canton contract to deliver teas, the quality of the sample chests to be 
•elected by A ; if A select and accept of chests of an inferior quality, in perform- 
ance of the contract, there is an end to the warranty ; and the Hong merchant 
could only be liable for a fraud, in imposing on the defendant teas apparently of a 
particular quality, but actually inferior. He could not be bound to deliver the se- 
lected teas, which might be very inferior, and bound also to deliver teas of a better 
quality. Cheongwo v. Jones^ 3 Wash. C. C. R. 359. 

9. If the teas selected by A, were afterwards changed, the buyer was at liberty 
to rescind the contract, and refuse to take the teas, as soon as the fraud was dis- 
covered — even at Amsterdam, the place of their sale, and to recover back what 
had been paid ; and also to refuse payment of the note given on the contract, on 
the ground of a failure in the ^consideration of the note ; or he tbight affirm the 
contract, and claim damages, /d* 
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(C) Rule of damages far breach of the contract. 

10. In an actton at law by the TendeOi aigaiiiat the Tendor^ for a breach of tho 
contract, in not delivering the thing sold, the proper measure of daimigea is not ffa€i 
price Bfififiilated in the contract, biut the vmlae at the tiow of the breach. Hopkins 
V. Leo, 6 Wheat. 10». 

11. This rale applies to the sale of real as well aspertimid property ; bol| 
Qaafre, whether it is the proper measare of damages in the case of an action faf 
eviction % Id. 

12. The sales at Amsterdam, of teas shipped at Canton under a contract that 
they should be prime teas, compared with the sales of similar teas there, furnish 
the rofs of Ihm, which, in ascertaining the damages sustained by the breach of a 
contract, is to be applied to the first eost of the teas so shipped at Canton ; but 
those sales do not furnish the amount of the damages. GUpine v. Csft^e^jraa. 1 
Peter^ C. C. R. 86. S. C. 3 fVask. C. C. R. 185. fVillings v. Qmequa, 1 
Peters' C. C. R. 172. Tonqua v. NixoHj 1 Peters* C. C. R. 221. Dusar v. 
Murgairotfd, I Wash. C. C. R. 13. 

13. No damages are to be allowed for any profit or gain the plaintiff might 
have obtained by ei^cchange or otherwise. I(L 

(D) When the property vests. 

14. The right of a vendor in cases of insolvency to stop goods for non-pay- 
ment of the purchase money, is confined to cases where the goods are still tn 
transitu to the vendee. Conyers v. Ermisy 2 Mason, 236. 

15. VV'here go<yds were sold, lying in the vendor's warehouse, on a credit of 
SIX months, for which a note was given, and the goods were sold by marks and 
numbers, and it was a part of the consideration of the pnrchase, that they might 
lie, rent free, in the warehouse, at the option of the vendee, and for his benefi:t, until 
the vendor should want the room ; held, that ihete was a complete delivery of the 
goods, so that, on the insolvency of the vendee, they could not be stopped by the 
vendor. Barren v. Goddard, 3 Mason j 107. 

16. 'A delivered cotton yarn to B, on a contract that the same should be manu- 
factured into plaids ; B was to find the filling, and was to weave so many yards 
of the plaids at fifteen cents per yard as was equal to the value of the yam at 
sixty-five cents per pound. Held^ that by delivery of the yarn to B the property 
thereof vested on him. Buffum v. Merry, 8 Mason^ 4ft^ 

17* A purchase was made of 193 boxes of sugar, for which certain accep- 
tances, drawn by the purchaser, and endorsed and accet^ted for his accommoda- 
tion, were to be given to secure payment. The sugars were to be shipped on 
board of a ship belonging to the purchaser, then lying in the same port and bound 
on a foreign voyage. The acceptances were to be delivered upon the return of the 
purchaser from Boston, to which place he was going. While nt Boston he failed 
nnd assigned bis property. During his absence a part of the sugars were put on 
board of the ship. After his return he kept his own failure a secret, and also the 
failure of his endorsers and acceptor, and procored a delivery of the residue of 
the sugars, on the fiiith thai the acceptances #ere \o be duty given. Held, that if 
the delivery of sugars, under these circumstances, was not intended by the parties 
to be an absolute delivery^ but delivery on condition only, that the terms of the 
contract were complied whh, then the vendor might reclaim the sugars, and his 
property in them was not gone. It was Airther held, that if the delivery of the 
sugar afler the failure, was procured by a fraudulent suppression of that fact, the 
d'elivery, as to that portion, waa altogether without any legal validity ; whatever 
might be the case as ta the other parcels. I^Wolfi. Bahhell, 4 Mason^ 289. 

18. Where goods are sold while at sea, the vendee acquired, without actual pos- 
session, a constructive possession, sufllciient 'h> maintain trespass againist a^y 
wrong-doer. Howlahdy.Harris^'AMMtn^i^^i- 



tW SALS. 

19. When goodi m imported in a ehip^ after auch nle, and before they are nn* 
laden, an inspector is pat on board : — rtlis custody thereof, to secure the lien of 
the United Statea for dutiea, is not a devestmeat of the title and p o ss es sion of the 
ipendee as against a wrong-doer. Id, 

20. The. endorsement anddelitery of a hill of lading, or the delivery of the bill 
without endorsement, if the cargo is, by the terms of it, to be delivered to a par- 
ticular person, amounts to a transfer of the property, subject to the right of the 
vendor, if the consideration be not paid, to reclaim the property before it shall get 
into the actual possession of the vendee. Walter v. JRom, 2 Wa$k. C. C. R. S83* 
Bj^g V. StuUf 2 Wmh. C. C. R. 403. 

21. If the factor sell the goods, to a -bona fide purchaser, for a valuable consi- 
deration, by assignment of tiM bill of lading, the right of the principal to stop in 
UrmuUu is defeated, because, in such case the goods had been sold by authority of 
the real owner. Id. 283. 403. 

SALE IL 

Sale of reat property. (A) Sale of land at auction. (C) Lien of vendor 

for tn^^aid purchase monqf. 

(A) Sale of land at auction. 

22. Question as to (he sufficiency of a notice of sale of real property under a 
deed of trust. Jfetman v. JacluaUf 12 fFkeal. 671. 

23. No particuhir form of such a notice is prescribed by law ; it is sufficient if 
the description of the land is reasonably certain, so as to inform the public of the 
property to be sold« Id. 

(C) Uen of vendor for unpaid purchase money. 

24. The vendor of real property, who has not taken a separate security for the 
purchase money, has a lien for it, on the land, as against the vendee and hi& heirs. 
BaiUy V. Gretfdeaf 7 JFhtat. 4& 

25. This lien is defeated by an alienation to a 6ono fide purchaser without 
notice. Id. 

26. Nor can it be asserted against creditors holding under 9ibonafide conveyance 
from the vendee. Id. 

27. QtMere, Whether the lien can be assei^f d against the assignees of a bank- 
rupt, or other. creditors coming in under the purchaser by act of law? Id. 

2S. Generally speaking, a lien on land for the unpaid purchase money exists, as 
between vendor and vendee, and also as against subsequent purchasers from the 
vendee with notice that the money remains unpaid ; but not as against a purchaser 
hmajidt without notice. GUman v. ^oion, 1 Maeon, 192. 

29l But the rule itsolf is not inflexible, as between vendor and vendee. And 
therefore if the parties do any unequivocal act, by which they clearly show that 
they do not contemplate such a Jien to exist, the lien is not permitted to attach. 
Id. 

30. If the vendor take a distinct i^ecurity for the money, either of property or of 
the responsibility of a third person, the lien is waived. Jd. 

31* But merely taking the note or bond of the vendee himself, without a surety, 
is no waiver of the lien. Id. 

32. If the vendor take a negotiable note of the vendee, endorsed by a third per- 
son, payable at future times by instalments, this is such a distinct security as ex- 
tinguishes the lien. Id. 

33. Quasref Whether on a purchase of lands, lying in another State, made under 
a tmUract executed in MaesaehuseUs by citiiens. of that State> 9 lien for the pur- 
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ehMe mooej Tests in firroor (ifthe vendorsy who are citizens of the State wbore the 
lands Key the eontract being silent on that bead, and no such lien existing by law in 
any case of the purchase of lands in Massachusetts. Id, 

' 34. Alien is always supposed to exist by the tacit consent of all parties. Can 
such consent be presnmedy where the law of the State is not known to the purcha^- 
sers in another State ? Id, 

35. A lien is neither a jus ad rem, nor a jus in re ; and the lien of a vendor on the 
hmd sold is so mere a creature of the Court of Equity, that its existence cannot be 
attMy predicated in any case, until established by the decree of the Court Id. 
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1 . The amount of salvage rests in the sound discretion of the Court* In general 
it ought not to be less than one third, unless the property be very valuable, or the 
services very inconsiderable. Tyson v. Prior , 1 Galiis. 133. Bond v. The Cora^ 
2 Wash. C. C. R. 80. Warder v. Goods^ ^c. 1 Peters' Adm. Decis. 31. Clayton 
V. The Harmony, Id. 70. Smailv. Goods, ^e. 2 Peters^ Jtdm. Decis. 284. 

2. A case of derelict can occur only where the properly has been abandoned 
without the hope or intention of recovery. Id. Warder v. Goods^ 4*^., 1 P^ters^ 
Mm. Decis. 35. Taylor v. The CtOo, 1 Peters^ Adm. Decis. 52. 

3. In general a moiety is the rule of salvage in cases of derelict ; but it is a flexi- 
ble rule, yielding to circumstances. The Brig —-.-*- , 1 Mason^ 372. Hindry 
V. The PrisciUdy Bet, 1 . 

'4. The salvage paid to seamen in cases of shipwreck is a charge on the property 
saved, and to be borne by the underwriters, if the ship is abandoned to them. Tie- 
Two Catherines, 2 Mason, 319. 

5* The owner, and not the freighter, is entitled to salvage, unless being on board 
at the time the property was saved, he consented to the eame, and thus discharged 
the ottmer of the vessel from the responsibility incurred by deviating to save the 
property. Bond v. The Cora, 2 Wash. C. C. R. 80, S. C. 2 Peters' Jidm. De- 
<^is. 36 1 . 

6. A passenger who assisted in saving the property, is entitled to a portion of the 
salvage. Id. 

7. A vessel was found on shore on the Bahama bank, deserted by her crew, and 
by very great exertion and danger, she was brought into New- York. One hafft^f 
the neat proceeds of vessel and cargo were allowed as salvage. Concklin v. The 
Harmony, 1 Peters^ Adin. Decis. 34. 'Et vide Morehouse v. The Jefferson, 1 Peter$^ 
Adm. Decis. 46. Bell v. The Ann, 2 Peters^ Adm. Decis. 27S. 

8. Both ship and cargo, or such part? as are saved, are alike responsible for sal- 
vage. Taylor v. 7%e Calo. 1 Peters'* Adm. Decis. 58. Weeks v. The Calharina 
Maria^ 2 Peters' Adm. Decis. 424. 

9. Where an American vessel was captured by a French corvette, part of her 
crew taken out and ordered to Rochelle, and the mate, steward, and cook, with the 
assistance of two male and two female passengers, rose on the prize inaster and his 
crew, ten in number, overpowered them, and brought the vessel into Philadelphia ; 
one fourth of the whole value of ship and cargo was allowed as salvage. Clayton 
V. The Harmony, 1 Peta^a^ Adm. Decis. 70. El vide Brevoor v. The Fair Ameri^ 
cttHf 1 Peters' Adm. Decis. 87. 

10. The owner has the election to take the thing saved or not. If he refuses, 
the thing only is. answerable for salvage. But if he receives the goods, though the 
lien in the article may be gone^ and especially if it passes to a third person, yet the 
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right to Mlvi^ continuet. It beeomto a petaonal claim, tomuM en (he inasactioit 
at sea^ and mast be proeecated in pemmmm, in tfae Adasifaltj. Brmnor t. TAe 
Fair American^ 1 PeivrB^ Aim. Deeii. 94. 

11. TtMre is no precedent otn, suit in a Conmon Law Coarty for aalrage on the 
high deas. li. 

12. No salvage can be allowedi further than on the Itanoflat of goods sold and 
deliiyered. Id. 

13. Where an American^ which had been condemned bf an unauthorised A>- 
reign tribunal, purchssed by the libellantt and brought into the port of Philadelphia, 
was ordered by the District Court to be restored, the Court refused to allow sal- 
vage to the libellant Coulon v. I%e JfeptunCj 2 PeUr$^ Adm. Decis. 356. 

14. Mariners are entitled to wages when goods have been saved and brought 
into port; and wages were allowed up to the time of the delivery of the goods saved 
into the custody of the marshal. FFeeA;s v. Tlu Caiharina Maria^ 2 Pelert^ Adm^ 
S>eci9. 424. 

15. No length of time shall devest the original owner of property found derelict 
at sea. ft will be restored upon payment of salvage according to circumstsnces ; 
unless there be proof of an intention to abaodoo wholly. fViUde v. The St. PetrCf 
Bee, 82; ' ^ 

16. Vessels met with in distress^ at sea, and brought Into the port of a neutral 
power, must be restored, after payment of salvage to those who were in possession 
of her when she was met with. Booth v. The UEsptranxa, B$e^ 93* 

17« Salvage must always be a reasonable allowance, to be fixed by the Court upon 
consideration of the circumstances* All agreements, therefore, entered into in situ- 
ations of distress at see, are contrary to law, and will be set aside. Schutz v» The 
Mary^ Bee, 139. Cowettw. The BrolherSy Bee, 136. 

18. A schooner being lost in transporting articles saved from a wrecked vessel, 
after they had been placed in a stale of safety^ the owner is not entitled to compen- 
sation. Stephens v. The Argus, Bee% 170. 

19- Restitution upon payment of salvage will be adjudged in all cases, if the ori- 
^aal owners cab be, found. British Consul v. Smith, Bee, 178. 

20. Whatever may be the service rendered, the Court never give more than half 
by way of salvage ; and will restore the remainder to the owners. Cross v. The 
BeUona, Bee, 139* 

21. A vessel with slaves on board, but no white person, was considered as de- 
relict, and one third given as salvage, and the captain and owner's share thereof 
was declared forfeited for fraudulent concealment of two of the negroes. Such 
siiare enures to the owners of the derelict. , FUnn v. Leander, Bee, 260. 
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1 . In an acjion for damages for negligence in keeping the plaintiff's sheep, founded 
on the breach of a special contract, the defendant will not be permitted to deduct 
from the damages the compensation which he claims fur keeping the sheep. Such 
Compensation, if any be due, must be sought in a distinct action. Crowninshield v. 
Robinson, 1 Mason, 93. 

2. In general, the doctrine of set-off is tlie same in equity as at law; Jackson 
V. Robinson, 3 Mason, 138. 

3. Joint debts cannot be set-off in equity any more than at law against separate 
debts, unless there be some other equitable circumstances. Jd. 

4. QucBTe, Whether the United States are bound by a statute of set-off of the 
State in which the suit is brought ? Barker v. United States, 1 Paine, 1 56. 

5. The fourth section of the '^ act for the more effectual settlement of accounts 
between the United States and receivers of public money," embraces suits between 
^he United States and any individual, whatever may be the cause of action. Id. 
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€.. A set*o(r, tiierefor^y hi a soil by the Uiuted States on a bill of exchange against 
a private individual^ where the coarse required by this act had not been pursued, was 
rejected. Id* 

7. Quare^ Whether the debt of one partner^ in a joint concern with others, not 
yet closed, cap be set-off in an actiod by one partner against the other ? Hurs^ y. 
Burst, 1 IVash. C. C. R. 56. 

$• The defendant in an action on a bill of exdiange, may set-off a claim he has 
upon the pkiotiff, for not having insured a partiicular sum on a vessel, and which he 
was ordered and bound to do, the vessel having been lost, and no insurance made by 
the piaimiff. De Taskii v, CrwusiUai^ I Wash C. C. R. 504. 

9. Unliquidated damages cannot be set o£ De Tuskft v, Croussillaty 2 WasK 
C- C. R* 132.. U. SiaiesY. W€Us, % Wash. C. C, R. 161. 

iO. Aa independent debt> noi included in an account stated^may be set off in aa 
action on the stated account. Vwfim v. Htmik I Wo^ C. Q. R. 467* 
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SHIPPING. 

I. Charter-party. 

11. Bottomry and respondentia bonds. 
III. Master and mariners. 

SHIPPING I. 

Charter-party. 

I. By a charter-party, the sum of 30,000 dollars was agreed to be paid for the 
use or hire of the ship, on a voyage from Philadelphia to Madeira, and thence to 
Bombay, and, at the option of the charterer, to Calcutta, and back to Philadelphia, 
(with an addition of 2000 dollars, if she should proceed to Calcutta,) the whole pay- 
able on the return of the ship to Philadelphia, and before the discharge of her car- 
go there, in approved notes, not exceeding an average time of 90 days from the 
time at which she should be ready to discharge her cargo. The charterer proceed- 
ed in the ship to Calcutta, and, with the consent of the master, (who was appointed 
by the ship owners,) entered into an agreement with P. & Co. merchants there, 
that if they would niake him an advance of money, he would deliver to them a bill 
of lading, stipulating for the delivery of the goods purchased therewith, to their 
agents in Philadelphia, free of freight, who should b^ authorized to sell the same, 
and apply the proceeds to the repayment of the said advance, unless the charterer's 
bills, drawn on G. & S., of Philadelphia, should be accepted ; in which event, the 
agents of P. & Co. should deliver the goods to the charterer. The goods were 
shipped accordingly, and a bill of lading signed by the master, with the clause^ 
"freight for the said goods having been settled here.'' The bills ofexchangO) 
drawn by the charterer, were refused acceptance, and the agents of P. & Co. de- 
manded the goodjB, which the owners of the ship refused to deliver, without the 
payment of tbefreigbt : Hdd, that the owners of the ship had a lien on those goods 
for the freight. Gxacie v. Palmery S Wheat. 605. 

S* If there be a covenant to proceed to a foreign port, and take in a cargo, and 
return therewiith to th^ United States, for a stipulated hire, and the ship go to the 
foreign port, a^d the chartcrei; decline to put any cargo on board, the owner is not 
bound to come home empty, but may engage in another voyage, and take another 
cargo, on freight, for the United, States, and the freight so earned cannot be claimed 
by tha chajrterer. KUiua v. CaiQrUy 2 Gotfu. 61. 
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8. Where the whole consideratioD for any ttipalatioD faili» or ii bocomee incapa- 
ble of being performed substantially as the parties intended, by the voluntary act of 
one of the parties, the other is not bound to proceed. Jd. 

4. If, by the terms of the charter-party, the ship is to be nayigated at the charge and 
expense of the owner, and especially if the whole tonnage of tlie ship is not let to 
nire, the charterer is not owner for the voyage. Id* 

5. If the charterer fail to load the ship, he is Uable to pay the same freight, 
in case she returns empty, as would have been earned if he had complied with bia 
covenant. Id* ' 

6. One chartered the hold of a vessel for a voyage, covenanting to pay freight^ 
the owner appointing and paying the master and crew, and fitting the vessel. A 
third person shipped goods, consigning them to the defendant, who, on receiving 
them from the master, promised to pay the freight. Held, that the charier-party 
did not deprive the owner of his Uen for the freight, and that the defendant became 
liable to the owner for the freight by his acceptance of the goods. Rt^gUs v. 
Bucknor^ 1 PairUf 858. 

7. Whether the owner has a lien under any circumstances on a part of the cargo 
not delivered, for the freight of the whole. kL 

8. The owner of a ship is not liable for barratry of captain and crew, beyond the 
sum mentioned in the charter-party ; nor to repairs of the ship, if warranted by the 
owner to be kept aianmch during the voyage. But in caae of loss or expense by ne- 
cessary deviation, both vessel and cargo must contribute in general average. 
Campbell v. Hu AlkaamaCf Bu, 124. 

SHIPPING II. 

BoUamry and respondentia bonds. 

9. It is not necessary that a rtspondentia loan should be made before the depar- 
ture of the ship on the voyage, nor that the money loaned should be employed in 
the outfit of the vessel, or invested in the goods on which the risk is run. Conard 
V. Atlantic Ins. Co. 1 Peters^ 437. 

10. If the risk of the voyage be substantially and really taken ; if the transaction 
be not a device to cover usury, gaming, or fraud ; if the advance be in good faith, 
for a maritime premium ; it is no objection to it, that it was made after the voyage 
was commenced, nor that the money was appropriated to purposes wholly uncon- 
nected with the voyage. Id* 437. 

11. The lender is not presumed to lend upon the faith of any particular appropria- 
tion of the money ; and if it were otherwise, his security could not be avoided by 
any misapplication of the fund, where the risk was bona fide run upon other goods, 
and it was not a mere contract of wager and hazard. Id. 

12. Where a bottomry bond is given upon vessel and freight^ it binds them only^ 
and not the cargo, although in a recital in the bond it is stated, that the master was 
necessitated to take the sum loaned on the vessel^ her cargo^ and freight. The Ze- 
phyr^ 3 MasoUf 341. 

13. If the omission were by mistake, and so stated in the libel, it might be re- 
formed. Id. 

14. Where a bottomry bond was given, payable within five days after the arrival 
of the vessel at Boston, and a bill of exchange was drawn for the amount loaned, at 
the same time, payable in London, and the agreement was, that if the bill was paid, 
the bottomry bond should be void, at the option of the borrower, and the borrower 
does not elect to paj^ the bill, the lender cannot, in a suit on the bottomry bond, re- 
cover^ the exchange between Boston and London^ but must receive the amount of 
his bottomry bond. Id. 

15. When freight is pledged in a bottomry bond, it means the freight of the 
whole voyage, and not the freight for that part of the voyage unperformed at the 
time of giving the bond. Id. 



BHIPPING. 8SS 

16. The deorcte fn boitotnry to, to consider the sam lent and the premiam, as a 
principal, and to allow common interest on that sum for the delay of paymeAt after it 
is due. The sMp Packet^ 3 Mastnty 255« 

17* In a suit in*rem on a bojfomry bond, miderwriters, to whom an abandomnent 
is made, which has not been accepted, are not admissible as claimants. ItL . 

18. In case of necessary repairs, the master may sell part of the cargo or hypo- 
thecate it. Id, 

19. If he has money on board belonging to the shippers, he is not hound to apply 
it to the ship's necessities before borrowing on bottomry, at least if not equal to tbie 
amount of repairs : But the law invests him with a large discretion on ikt tub- 
ject. Id. 

20. If he has sufficient money of the owners, he cannot borrow on bottomry; 
so, it sumSf if he have of his own, on board. I(L 

21. Courts of Admiralty will marshal the assets in case of bottomry, so as to 
make the%proper piiorities in favour of shippers, against the property of the owner 
and naaslec. Id, 

22. The Court may, if the premium is inflamed by extortion, moderate it. Id* 

23. A bottomry bond may be good in part, and bad in part; and will be- sus- 
tained by the Court so far as it is good. Id* 

24. In a respondentia bond for $10,000 on goods on board of the brig S. from 
Boston to St. Petersburgh and back, there was a clause that the brig.was to have on 
board, on both passages, the amount lent, in goods. There was also a memorandum 
executed at the same time, but not referred to in the bond, that the bills of lading 
should be endorsed to the lenders as collateral security. The brig was lost upon the 
return voyage, having goods on board of the value of j(9000 only. The lenders 
sued the bond and claimed payment of the $lOfiOOj because the full amount of 
goods was not on board, and because the bills of lading were not endorsed to the 
lenders. It was held^ that these acts were not conditions precedent, the omission 
of which were. sufficient to justify a recovery in toto ; but the lenders were entitled 
to recover the diflference in amount between the sum lent and the sum on board at 
the time of the loss. FranhUn Ins. Co. v. Lordj 4 Mason, 248. 

25. The risk of the lender and his right to re-payment only on the safe Arrival of 
the vessel, constitute the essential difierence between a bottomry and simple loan. 
The sloop Mary^ I Pained 671. 

26. Marine interest is also requisite to a bottomry loan, but if not expressed In 
the bond, it will be presumed to have been included with the principal. Id. 

27. The jurisdiction of Courts of Admiralty over contracts depends principally 
upon their subject matter ; and in cases of bottomry, it is not the absolute necessity 
of the loan that gives the jurisdiction. Id. 

28. And the owner as well as the master of a vessel may pledge her by bottomry 
in a foreign port. Id. 

29. The master of a vessel in a foreign port, acting in the character of agent, is 
Umited in his power, and can. only pledge the vessel in case of necessity; but tl^ 
owner, having an absolute control over his property, may pledge her for money to 
purchase a 4;argo, and' thereby create an Admiralty lien. Id. 

30. In November, 1S22, the owner of a vessel in Connecticut, gave a bill of 
sale of her in the nature of a mortgage, but was suffered to remain in possession 
and act as absolute owner, and her register and all her papers remained unaltered. 
In July following, he gave a bottomry bond for, money advanced to purchase a car- 
go for the vessel in the West Indies, without notice to the lender of the mortgage : 
Held, that upon Common Law -principles, the claim of the lender was to be preferred 
to that ofthemortgag^ee. Id. 

31. To make a hypothecation bond, executed by the mastef of a vessel, valid ; 
the necessity of raising the funds advanced upon it, by such means, must be shown. 
The Lavinia^ 1 Wash. C. C. R. 49. Ruchery. Conyngham, 2 PeierM^JLdm. Decis. 
295, 

29 
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32. If one of the owners of (he vesael reside at the port where the bond is givea, 
it is not good. IdL 

33. The consignee of a vessel is bound to advance the freight, for the supply of 
the necessities of the voyage, to be so applied by the master. Id. 

34. While the freight is in the hands of the consignee, he cannot advance money 
-to the master on marine interest, unless he has been directed by the consignor to 
appropriate the freight to another purpose. Id* 

35. An instrument, claimed to be an hypothecation of a vessel^ is not such, if it 
was given to the consigncei when he had funds in his hands to secure the advances 
made by him for the vessel. The John and AUee^ 1 Wash. G. G. R. 293. Hurry 
V. Hurry^ 2 Waak. 14S. 

36. The roaster cannot hypothecate for a pre-existing debt ; but only for advan- 
ces for a purpose /lecessary to enable him to complete his voyage, made at the time 
the n€C9S9iiy exUted. Id, Hurry v. Hurry^ 2 Wa$h. 148. 

37. A bond executed as an hypotibecation, but not upon the principles which 
govern such securities, cannot be enforced in a Gourt of Admiralty ; but must be 
proceeded upon in a Gourt of Gommon Law. Id. 

38. The obligee in a bottomry bond ought always to prove the necessity for the 
advances, and that they were made to enable the master to prosecute his voyage ; 
the necessity for such advances, and that they were made on the credit of the ves- 
sel, are never to be presumed. If the master has or can command other funds, he 
has no authority to subject the property of the owner to the payment of a premium 
beyond legal ioterest. Walden v. Chamberlainy 3 Wash. G. G. R. 290. 

39. Another conclusive objection to the validity of this bond, is, that before the 
advance was made and the bond giveui the master had resigned his command of 
the vessel, and another master, appointed by the libellant, had succeeded to it Id. 

40. The master of an American vessel, in an enemy's country, may hypothecate 
the vessel, for money advanced to return to the United Stiles ; though ^he original 
voyage was broken up by capture and the compulsory Mue of the cargo. Cravh 
ford V. The IVUliam Penn, 3 Wash. G. C. R. 485. 

41. In a libel on a bottomry bond, the libellant is always expected to p ove, by 
other evidence thaii the bond, that the money was lent, and that the repairs were made, 
and materials were furnished, to the amount claimed, and that they were necessary to 
enable the vessel to perform the voyage, or for herisafety ; and that the money could 
not otherwise be obtained. He should exhibit an account of the items, for which 
the funds were expended, with the usual proof, that the Gourt may judge of their 
necessity. Id, 

42. The lender on bottomry must inform himself whether the alleged necessity 
exists. If not, he loses his specific lien on the vessel. Putnam v. The PoUyy 
Bee, 157. 

43. A ship cannot be hypothecated according to the maritime law, before the 
voyage is begun, or in places where the owners reside, even for those necessaries 
without which the vessel cannot proceed to sea. Ttmf^ndl v. The Enierprize, Bit, 
345. 

44* Bottomry bonds may be given for security of mercantile or other debts, 
either in places where the owners dwell, or in foreign places, by their ord^r. 
Forbes v. The Hannah, Bee, 348. 

JEt vide post, Sbipfino IIL 

SHIPPING III. 

Master and Mariner. 

45. The act of 20th July, 1790, ch. 29, regulating seamen in the merchant's 
service, does not apply to foreign seamen on board of foreign ships.- Ex-parte 
D'Olivera, I GaUis. 474. 
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46. The master's contracts for supplies and repairs create an hypothecation, I)/ 
the general maritinr)§ law. Qucere,^ how far this is controlled as to domestic ships. 
T%t Jerusalem^ 2 GalUs. 345. 

47. Where the crew of a privateer engaged to remain on board three months 
from the time of sailing, unless the cruise should be sooner completed in the 
opinion of the owners ; and the three months having expired, while the privateer 
lay refitting in a port o^ France, thereupon new articles were signed for a second 
cruise ; it was held, that the first criuse continued until the return of the vessel to 
the United States — and that assignees of shares in the original cruise, and the 
officers and crews, who were put on board of prizes on the outward voyage, and 
did not rejoin the privateer, were entitled to share in prizes made on the homeward 
voyage. The BitUtu, 2 Gallis. 526. 

48. A cruise, ex vi termini^ imports a definite place^ as well as time, of begin- 
ning and ending, unless there be something in the articles expressly to control that 
construction. When not otherwise specially agreed, a cruise begins and ends in 
the country, to which the ship belongs. Id. 

49. QtuBi'tf, Whether it comprehends a return to the home port of the vessel. 
Id. 540. 

50. A cruise for three months means, that three months only shall be employed 
in cruising, and not that the engagement for the cruize is then, to all intents and 
purposes, to terminate. Id. 545. 

51. A cruise, like a voyage, begins in l«%gal contemplation, when the ship breaks 
ground for the purpose of sailing. Id, 541. 

* 52. When the term of time once begins to run, it is not suspended by any inter- 
mediate accident or casualty happening in the course of the cruise. Id. 542. 

53. The commander of a privateer has no implied authority to break up the 
cruise, and to institute a new cruise. Id. 548. 

54. If a mariner, shipped for a cruise, be disabled and leave the privateer^ by 
common consent, before the cruise has commenced, he is not entitled toaehare of 
prizes. Ex parte CriddingSf 2 Gallis. 56. 

55. Miter^ if he were disabled, during the cruise, and in, such case, on board of 
a merchant ship, he would be entitled to his full wages during the voyage. Id. 

56. The contract for mariners' wages is not dissolved by a capture, unless fol* 
lowed by condemnation. During the prize proceedings it is suspended, and by resti- 
tution or recapture, the parties ai^e remitted to their former rights. I'he Saraioga^ 
2 Gallis. 164. 176. [WiUard v. Dorr^ 3 Mason, 91. J 

57. Seamen, afler a capture, have a right to remain by the ship, QiuBve^ At 
what time they may lawfully quit the ship? Id. [Emerson y* Houdandj 1 Jfa- 
9on, 50.] 

58. If, pending the voyage, there be an interdiction of commerce with the port 
of destination, by war or otherwise and in consequence the voyage is broken up,' 
DO wages are due. But if the mariners be subrequently retained by the master 
to refit and repair the ship, they are entitled to a reasonable compensation in the 
nature of wages. And if afterwards discharged in aToreign port, the mariners are 
entitled to two months pay, provided by the act (28th Feb. 1803) and may recover 
it*, if unpaid, by a suit in the Admiralty. Id. 

59. There are seme exceptions to the rule, that, to entitle to wages, freight must 
be earned. If the voyage or freight be lost by the negligence, fraud, or miscon- 
duct, of the owner or master, or voluntarily abandoned by them ; if the owner 
have contracted for freight upon terms or contingencies differing from the general 
rules of maritime law ; or if he have chartered his ship to take a freight At a foreign 
port, and none is to be earned on the outward voyage ; in all these cases, the mari- 
ners are entitled to wages, notwithstanding no freight has accrued. Id. 

. 60. The general doctrine is, that mnriners do not contribute to general average* 
The only admitted exception is in case of ransom, and |)erhaps, by parity of rea- 
soning, of recapture. Id. 
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61. A mariner thipped on a voyage to the ^ Pacific, Indian, and 'Chinese oceans, 
or elsewhere, on a tiading voyage, and from thence back to Boston," with a stipu* 
lation that two months' wages should be paid on arrival at Canton, the voyage being 
.in fact a trading voyage to the northwest coast for furs ; it was heU that the out- 
ward voyage terminated at Canton, and that the shipping articles did not authorize 

E return from Canton to the northwest coast, and that, therefore, it was not a deser- 
apn in a mariner to leave the ship at Canton, it being the intention of the master to 
i^turn to the coast. Brown v. Janes^ 2 GaUis. 477* 

62. It seewu, that a << trading voyage" does not include a ^ freighting voy- 
age.'' Id. 

63. The words " or elsewhere,'* in the shipping articles, are either void for un- 
certainty, under the act of Congress regulating mariners in the merchants' service, 
or are to be construed as subordinate to the principal voyage stated in the arti- 
cles. Id. 

64. Though a " trading" and not a " freighting" voyage, is described in the ar- 
ticles, yet the taking on board of goods on << freight,^' is not a deviation, to dis- 
char^ the seamen, if it occasion no unnecessary or unusual delay ; but the sea- 
men, in such case, are not bound to remain by the ship for the purpose of unlading 
the freighted cargo. Id. 482. 

65. Where seamen are discharged abroad without the payment of the three 
months wages required by the act of Congress of 28th February, 1803, ch. 62, on 
a libel for wa^es, the Court will enforce the payment of the three months wages. 
Emerson v. Howlandy 1 Mason, 45. 

66. Where an embezzlement takes place on board of a ship, the seamen are not 
Kable to contribute out of their wages, unless it was caused by fraud, connivance, or 
negligence ; or, if the offender is unknown, unless a presumption of guih is fixed 
npon all the crew, or at least on those who are called upon to contribute. Spurr v. 
PearsoHy 1 Mason, 104. 

67. One seaman may be a witness for another in any suit respecting the same 
voyage, although interested in the question, if not interested in the event of the 
suit. Id. 

68. If the master of the ship, after the commencement of the voyage, be by sick- 
ness disabled from pursuing it, and a new master is appointed, the shipping contract 
with the seamen is not dissolved thereby. United States v. Hamilton, 1 Mason, 443. 

69* A voyage in shipping articles from A to ^, or some other port for a cargo 
of salt, and return to the United States, is not ended on arrival at the first port of 
the United States, unless it be the port of discharge. United States v. Smith, 1 
Mason, 147. 

70. A master of a ship loaded on freight, and having no consignment of the 
cargo, has no right to pledge or sell any part of the cargo at an intermediate port, 
short of the port of destination, except for necessary repairs and expenses to enable 
him to perform the voyage. If he break up the voyage at an intermediate point, 
he has no authority to sell any part of the cargo to pay for advances to him to re- 
fNiir the ship for a new voyage, or to pay seamen's wages. Watt v. Potter, 2 Ma^ 
son, 77* 

71* If property is put up at auction by a master of a ship as agent of his owners, 
alid bid in by him to prevent a loss, it is in contemplation of law no sale of the 
property. Barker v. Marine Ins. Co. 2 Mason, 369. 

72. A nmster of a ship cannot become a purchaser at a sale of the property, 
which is sold by his authority as agent of the owners. Barker v. Marine Ins. Co. 
2 Mason, 369. 

73. A master of a ship who sells a cargo at public auction, after an abandoninent 
to the underwriters, and buys it in at the sale to prevent a loss, does not become 
Qwner of the property thereby, so as to acquire thereby an insurable interest Id. 

74. Seamen's wages on an illegal voyage are no lien on the vessek The Lang' 
don Ckeoes, 2 Mason, 58. 

75. The contract of the seamen is not dissolved by shipwreck ; but they are 
bound to labour to preserve the wreck of ship and cargo ; and if they leave the ship 
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wMimit endeavdcning to save them, they desert their dbtf, and may foilbft wages 
antecedently due. The Two Caiherine9^ 2 A§a9ony 319. 

76. A ship saited on a voyage from Jfewpori to Cribrtdtar^ and there fanded her 
cargo and went in ballast to Ivica for a cargo of salt, and after taking it on board,. 
prooeeded on her homeward voyage for Providenecy and was wrecked on an island 
in Jfarragansttt Batfy and the cargo totally lost, but the ship's tackle, &c. were 
saved. Ifeid, 1. That the seamen were entitled to wages up to the arrival of the 
ship in /vtca, and half the time she stayed there. 2. That they wore not entitled 
to wages for the homeward voyage, because no freight was •earned. 3. But that 
the seamen were entitled to salvage for saving the materials of the ship, and, under 
tbe circumstances, a salvage was allowed equal to the amount of their wages for 
the homeward voyage. Id. 

T7. The expenses of curing a sick seamen in the course of the voyage is a charge 
on the ship by the maritime law ; and in this charge are included not only medicine 
and medical advice, but nursing, diet, and lodging, if the seamen be carried ashore. 
Harden v. Gordon, 2 Mason, 541. 

.78. The act of Congress for the regulation of seamen, &c. (20 July, 1790, ch. 
29, s. 8,) has not changed the maritime law, except so far as respects medicines 
and medical advice, when there is a proper medicine chest and medical directions 
on board the vessel. The charges of nursing and lodging are not affected by the 
act. Id, 

79. The 'Court of Admiralty has jurisdiction to enforce the payment of charges 
for the nursing and lodging of seamen by a libel, for they are in the nature of additional 
wages during sickness. Id, 

80. A stipulation, that the seamen shall pay for medical advice and 'medicinesi 
without any condition, that there shall be a suitable medicine chest, &c. is void, as 
contrary to the policy of tbe act of Congress. Id, 

81. // seema that no stipulation contrary to the maritime law to the injury of sea- 
men will be allowed to stand, unless an adequate additional compensation be given 
to them. Id, 

82. A receipt in full of all demands is open to inquiry and explanation. A 
settled account for wages, &c. is not conclusive ; but it may be surcharged and 
falsified. Id, fi^hiUinan v. The J^eptunt, 1 Peters^ Mm, Decis, 180. Thome v. 
WhiiBj 1 Peier^ Mm. Decis. 177. Jackaon v. JFhite. Id. 179. 

83. The onus probandi in respect to the sufficiency of the medicine chest lies on 
the owner. Harden v. Gordon, 2 Mason, 541. 

84. The master of a ship has a lien on the freight for all advances made abroad 
for the ship's use. Quxre if not also on the ship ? The ship Packet^ 3 Mason^ 
255. 

85. The master of a neutral ship which is captured is bound to remain by the 
ship until condemnation, or until a recovery is hopeless ; and his wages after the 
capture and until the condemnation, &c. are a charge to be paid by the owners, and 
ultimately to be borne, as a general average, by all the parties in interest. Willard 
V. Dorr, 3 Masonj 161. ^ 

86. If the master is guilty of smuggling in the voyage, if it is gross it is a forfei- 
ture of his wages for the voyage ; and at all events any loss to the owner occasion- 
ed thereby, is to be compensated out of the wages of the master. Id. 

87. Where seamen had forfeited their wa^es by misconduct in the voyage, and 
afterwards earned wages, the Court held^ 1st, that the advance wages, stipulated 
in the shipping articles, should be a charge on the forfeited wages. 2d, that money 
advanced on the voyage for clothes, &c. and not stipulated for^ should be a charge 
on tbe unforfeited wages. Sd^ that hospital money should be apportioned pro rata 
on the wages of the whole voyage. The Mentor, 4 Mason, 102. 

88. Wages of seamen are foifeited for gross offences ; but not for slight faults, 
either of neglect or disobedience. There must be either an habitual neglect or 
disobedience, or a single act of a heinous and aggravated nature. The Mentor, 4 
Matan^ 84. 
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89. Repentanee and tender of amends reinstate the claim for vmge». Id. WkU" 
ton V. The Cammercen, 1 Petir$* Adm* DteU. 160. 

90. If tlie articles prohibit any tniAc by the seamen under forfeiture of wages, 
yet the master may remit the forfeiture. Tlu MenioTf 4 Mag&Uf 84. 

91. A master has power to remit a forfeiture ; and his pardon is a redintegration 
of the seamen in the right of wages. Id. 

92. A master has no right to degrade the ship's carpenter without sufficient 
cause. Id. 

93. Wages forfeited for an offence are only such as are earned antecedently^ and 
not subsequently to the offence. Id* 

94. Where an American seamen is discharged by the master in a foreign port, 
he may recover, in a libel for wages, the three months advance, authorized by the 
act of Coi^ress of 1803, ch. 62, if the same be not paid to the consul abroad, to 
be distributed according to the act. The onus probandi is in the master to show,, 
that the advance was paid. Ome v. Townstndy 4 Jlfoso/i, 541. 

95. Habitual drunkenness, if it goes to establish general incapacity to perform 
duty, is n ground of forfeiture of wages ; otherwise it goes only to diminish compensa- 
tion for the voyage. But no fact of this nature is examinable at the hearing, unless 
averred and put in issue by the owner. Ome v. Totonaend^ 4 Maeon^ 541. 

96. Where misconduct is relied on to defeat the claim of wages, it should be 
stated with reasonable certainty as to time, place, circumstances, and degree. Id. 

97. It is n6 objection to the recovery, of the three months advance, that the 
name of the seamen is omitted, as an American citizen, in the list of the crew, cer- 
tified from the Collector's office, under the act of 1796, ch. 36, s. 4, if he is named 
as an American citizen on the master's list of the crew. Id. 

98. A refusal to do duty, at a moment of high excitement from punishment in- 
flicted on the party, if not followed by obstinate perseverance, is not a forfeiture of 
wages. Id. 

99. The mate is entitled to command in the absence of the master, and if a sea- 
man be wrongfully dismissed by him, the owners are liable therefor, as the act of 
their agent. Id. 

100. Seamen, forcibly put on shore by the Captors, from a vessel, which was 
afterwards ransomed, and arrived at her port of destination, navigated from the 
place of capture, by a new crew, the owners not having given the original crew an 
opportunity to rejoin the vessel ; are entitled to wages subject to a contribution for 
the ransom. Girard v. JFare, 1 Pelert? C. C. R. 142. 

101. When a vessel is lost on her homeward voyage, full wages are due to the 
seamen up to the time of her arrrival at the last port of delivery, of the outward car- 
go ; and half wages from that time until her departure from the last port at which 
the return cargo was^ taken on board ; the titne of her going from port to port to ob- 
tain the cargo, being considered the same as if she had remained at her port of deli- 
very, and taken a full cargo there. Tkompeon v. Faaesoity 1 Peters* C. C. R. 182. 

102. Retaining seamen on board, by direction of the owner, aderthe determina- 
tion of the voyage for which they shipped, amounts to a new contract for the return 
voyage, upon the same terms as the outward voyage, fd. 

103. No rule has ever been adopted by the maritime law, either of England or 
this country, prescribing the time within which mariners should proceed to enforce 
their lien for wages. The Mary^ 1 Paine j 180. 

104. The lien of mariners has no analogy to common law liens, as regards the 
possession of the subject. Id, 

105. A forbearance by seamen to libel a vessel at a port where they ai^ dis- 
charged, before the end of the voyage, does not amount to a waiver of their lien, as 
against a subsequent bona fide purchaser. Id. 

106. A vessel sailed with a cargo on a voyage from New-Tork to New-Orleans 
and back. She remained at New-Orleans more than a year aHer her arrival, wait- 
ing for freight. Not obtaining any, the master discharged the seamen, whom he 
persuaded to return with him m another vessel to New- York, to get their wages. 
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Afterwards, while the Tessel was at New-Orleans^she was sold, and went a voyage 
to Liverpool, and thence to New-York. Holden, that the seamen could libel Im 
on her arrival at New*Tork, and that thej were entitled to their full wages to the 
time of their return to that city. Id, 

107. The master of a ship has no lien on the vessel, for bis wages or perquisites, 
which can be enforced in a Court of Admiralty. Tlu Grand Twrh^ 1 Patne, 73. 

108. And this difierence between the remedies of the master and of the mariners 
for wages, has not arisen from any application of the common law doctrine of liens 
to the case of the master, iior from encroachments of the Common Law Courts, 
but because the master contracts upoa the credit of the owners and not of the ship; 
and such a lien would be attended with great inconvenience if the master could en- 
force it abroa<^ for wages due him, and thus compel a sacrifice of the ship. id. 

109. Q^arty Whether a master can proceed in personam in Admiralty for wa- 
ges ? Id. 

110. QifCBre, Whether disbursements made by the master for the ship would 
create a lien enforcible in Admiralty ? Id, 

111. A bond given by the master of a vessel, conditioned for the exhibition of the 
list of his ship's company to the first boarding officer, at the first port of his arrival 
in the United States, and for the production of the crew, was held to be a vaUd 
bond under the act of 28th February, 1803, although it was not expressed to be 
taken in pursuance of said act, and although it was not stated on the face of the 
bond which of the obligors was the principal and which the surety. And the decla- 
ration on the bond was held good although it did not refer to the statute. V. SiaUs 
y. Hatchy 1 Paine^ 336. 

112. The certificate of the consul, to excuse the master, under the proviso of 
this act/ must state that the seamen were left in a foreign port with his consent. A 
certificate that they were left in a hospital unable to return, and that the master had 
paid for their maintenance, and left the amount of their wages, was held insufficient| 
and parol evidence of the consent of the consul or seamen inadmissible. Id. 

118. The sum of 400 dollars, in which the bond is to be taken, is intended as 
a forfeiture, and not as a penalty to cover such damages as may be assessed. Id. 

1 14. The master may hypothecate vessel and freight, in a foreign port, for ad- 
vances necessary for repairing and provisioning the vessel, if such advances can- 
not be procured on the credit of the owner. Murray v. Lazarus, iPaine, 672. 

115. QuarCy whether, by the maritime law, the contracts of the master under 
such circustances for necessaries, create a lien without an express hypoihecation T 
U. 

116. But if they were admitted to have such efiect, an express contract for pay- 
ment would be a waiver of the implied lien. Id. 

1 17. As where a vessel bound frbm New-Orleans to New- York, put into Wil- 
mington in a damaged state, where the master, having no other means, obtained 
advances from the libellants for the necessary repairs, and gave them a draft for 
the amount on his consignees, which was afterwards protested for non-acceptance* 
On a libel against the freight, in the hands of the consignees, hehd, that the accept- 
ance of the draft was a waiver of the lien if any existed. Id. 

lis. The draft was expressed to be <* for value received in disbursements, and 
repairs of the brig Hannah," with directions to charge the same to her account, 
and signed by the drawer as master. Held, that the draft was not an hypotheca- 
tion of the freight, as it wanted all the requisites, such as an express pledge, mari- 
time interest, risk of the lender, of an instrument of hypothecation. Id. 

1 19. Nor has such draft the efiect of an equitable assignment of the freight, as 
a draft on a specific fund. Id.. 

120. To entitle the owner of a vessel to the forfeiture of the wages of a sea- 
man, absenting himself from the vessel more than forty-eight hours, the entry of 
the absence of the seaman must be made on the log-book, on the day on 
which the seaman so absented himself. The Phabe, 1 JVash. C. C. R. 48. The 
BtUty, 2 Wash. C. C. R. 272. 
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tfil. TIm master n bound to bis ownera, and be ^ladlhey to all 4he world who 
nngbtbe affected, for bis skill, care, and attentioa. If from imnt of ^wte or skill 
tbe master injures another vessel, the owner is answerable. Siam w» KeUtmd, 1 
Wash. G. C. R. 142. 

' 1^ Irhe principle upon wbicb tbe master may bind bis owners for repairs, &c. 
results from the general authority, with wbtdh, from tbe necessitj of the caee, heti^ 
'dotbed ; and wbicb nothing but proof that some other person was Intrusted to 
manage the eoneem, in the particular instance, and this known to the cfoditor, 
oan defeat. PhiUipt y. Ledk^j 1 Wash* C. C. R. Slid. 

ISS. A mortgagee of a vessel, even before possession delvrored, has the legal 
litis ; mad yet he is not rssponsible for any repairs, nor entitled to any of tbe eam- 
ings of the vessel. Id. 

];24. Wbere a masiner shipped at « certain rate per raonth on a voyage from Phi- 
ladelphia to Batavia, and back again ; and performed the voyage to B. where he 
died ; hM^ that hisrepreseiAalives were entitled to recover the same wages which 
the mariner would have been entitled to, had he lived, and performed the enlire 
voyage back to P. Sims v. Juek$<m^ 1 Wash. C C. R. 414. S. C. 1 PeHers^ 
Adm. Decis. 157. WMtm v. The JW^eime, 1 PeUrs' Mm. Decis. 142. SeMv. 
The Gremuoieh, Id. 165. 

126. Where the cargo is voluntarily received at an intermediate port, freight j»*o 
rata is 4oe ; but where it is coroputsonly received by tbe supercargo or cqytain, 
noting for the benefit of all concerned, no freight is earned. HmrUm v. Umon ins. 
Co. I Wash. €« C. R. 530. 

126. Incases of extreme necessity, the master may sell in a foreign country , 
the tackle, mttter than let the property perish ; but not in the country whore his 
owner lives. ScuUv. EiddUj 2 Wash. C. C. R. 150. ^ 

127. Where the master is the hirer of the vessel, not even an implied autborily 
OSB be presumed to warrant him to sell. Id. 

128. A master may bind his owners and their property, to ifalfil bis •contracts for 
mbaey taken up in foreign ports for die necessary purposes of tbe voyage. Such 
contracts must be Imr, made in a foreign country, where theire is no owner, and 
under such circumstances of necessity, as show they were entered into with a view 
to the interest of the owner. The Active, 2 Wash. 0. C. R. 226. 

129. The master is bound to raise the money by means the least injurious to 
tbe owner. He should firat endeavour to raise it by bills on his owner, which he is 
bound to accept and pay. If he cannot obtain it in this way, he may pledge tbe 
ship to repay advances with maritime interest. If the owner of the ship be also 
owner or part owner of the cargo, be may sell a part of tbe cargo in preference to 
borrowing at an extraordinary interest ; and in his choice of means, his judgment 
feirly exercised, must govern him. If in none of these ways, he can raise the 
money, he may go beyond the general scope of his authority as master, and may 
sell a part of the cargo, or hypothecate the whole. But the necessity must be^suoh 
as to connect the act with the success of the voyage and not for the exclusive inter- 
est of the ship owner. Id. 

130. If the owner of the cargo be on board, and the master cannot raise tbe 
money on the credit of his owner, the merchant ought to advance his money or credit. 
But he is under no obligation to do so ; and if he does advance he may require not 
only compensation in an extra preroiurn, but satisfactory security. Id. 

131. Such contracts however, though legal, will always be looked at with great- 
er suspicion, than where the lender is a stranger. Id. 

132. The general rule is, that all persons benefited by an act of the master, with 
a view to the general safety of all, in case of extraordinary necessity or peril, 
must contribute to the loss in proportion to the property saved by the act Id. 

133. To make a case of general average, the act must not only be performed 
with a view to the general safety, but it must be in a case of emergency, not pro- 
duced by the misconduct or unskilfulness of the master and not resulting from 

^e ordinary circumstances of the voyage. Id. 
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134* Whore) in the coune of a voyAge, a ship sustains tnjaries whkh require re- 
pairs, but which resulted from ordinary decay, and not from any extraordinary cauie 
whatsoever, the expenses incurred are not a subject of general average. Id, 

135. A mortgagor of a ship, in possession, may pledge the freight; but if he 
aded as master, under the appointment of the mortgagee, his possession was that of 
the mortgaffiQp, and he could not encumber the freight for a debt of his own. Keith 
V. Mnrdadl, 2 Waih. C. C. R. 297. 

136. For the conduct of the officers and crew, in the execution of the business in 
wohieh they may he employed^ the owners are, by the maritime law, liable, if, through 
ignorance or illegality, thtty do an injury to others. Dtcu v. The Revenge^ 3 Wash. 
C. C. R. 262. 

137. But if the master exceed bis authority, and violate his orders, and is guihy 
of faults or crimes to the injury of otliers, acting in some business different from that 
for which lie was employed, the owner is not liable. ///. 

138. An American ship being taken by a French cruiser, and re-captured by an 
English frigate, and restored on payment of salvage : Heldf that a mariner who was 
taken on board the French cruiser, carried to France, and there released, was en^ 
titled Xo, wages for the' whole voyage, deducting a proportion of salvage. Heart v. 
The Little John, 1 Peters* Adm. Decis. 115. Howland v. The Laviniay Id. 123. 

139* Seamen are bound to remain with a neutral ship, carried by a belligerent 
party into a port of the captors Yor adjudication, apd a voluntary abandonment of 
their duty in this respect, amounts to desertion and forfeiture of wages. Bordiman 
V. The Elizabeth^ 1 Peters* Adm. Decis. 129. 

140. But where they are prevented from remaining on board, either by the cap- 
tors or the master, or have not provisions, or accommodations, and are without 
money, or means of subsistence, they are not chargeable with consequences. Id. 

141. Seamen are not bound to remain with, or near the ship, after an unfavourable 
adjudication in the lower Court of Admiralty of the captors, though an appeal may 
be entered, and the vessel remain in custody and unsold. Id. 

142. Where a vessel is carried in for adjudication, condemned in the lower Court 
of Admiralty^ and an appeal is entered, the claim for wages-must be suspended till 
the event of that appeal is known. If the owner recover freight, or damages in 
lieu thereof, or the ship be restored, the wages are due, and roust be paid, when, and 
not before, he receives compensation, or recovers the ship. Id. 

143. The carrying in a neutral ship for adjudication, or even if she be legal prize, 
does not in any event interrupt or defeat the claim of the seamen to wages, for a 
(brmer part of the voyage, in which freight has been earned. The seamen must 
recover wages to the last port %}( delivery, and for half the time the vessel staid 
there. Id. 

144. An American seaman impressed by a British, ciruiser, and the vessel allowed 
to proceed on her voyage, is not entitled to wages for the voyage. Watson v. The 
Rose, 1 Peters* Adm. Decis. 132. 

145. But wages were allowed to a seaman who had been impressed, and after a 
short detention, rejoined his ship, and performed his duty during the remainder of 
the voyage. Id, 

146. Wages were also decreed to a seaman who had been impre^d, escaped, 
and followed the ship ; and overtaking her at a port in the course of her voyage^ 
tendered himself as ready to re-enter, and perform his contract, but was re- 
fused. Id. , ^ 

147* Where a seaman lirho had been left sick at a foreign port, recovered, and 
might have rejoined the ship, but would not, wages were only allowed to the time 
when he might have rejoined. Williams v. The Hope, 1 Peters* Adm. Decis. 138. 

148. The end of the voyage is the period when wages are due. They are pay- 
able ten days from the end of the voyage ; but in some ca^es, fifteen are allowed for 
the discharge of the cargo and payment of wages. Edviards v. The Susan, 1 Pe» 
ter$* dim. Decis. l67- In Thompson v. The Philadelphia, 1 Peters* Adm. Decis. 
210, more tUekt fifteen days were allowed, on proof of special indulgence to the 
mariner. 

30 
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149. Seamen restrained by confinement and threats^ ar^ not chargeable with 
neglect of duty. Tkamv. White, 1 Peters^ Adm. Decis. 169. 

150. Broils, assauks on, or resistance to masters, do Dot necessarily forfeit wa- 
ges* Sttch offences are often improperly called mutiny ^ or revolt; but they do not 
amount to this offence, which is defined by statuK*, and declared to be a capital 
crime. They may be, when the fact justifies the conclusion, evidence of intent, or 
overt acts, furnishing ingredients for this crime. But in general, they are merely the 
intemperate effects of personal animosities, sudden passion, and the like. Id. 

151* It is the duty of seamen to bear even the ill temper of the master, and to 
get out of his way ^ when instances of passion occur. Id, 

152. The law warrants moderate correction of mariners. When the crime of a 
sailor is too great for the master's authority to punish, the roaster and his officers 
are to seise the criminal, put him in irons, and not take the law into their own 
hands ; but bring him to justice on their return. But the contract for wages is not 
affected. Id. 

153. Loss or damage, accruing to the owner or master by any n^ligence, or 
crime, may be set off against wages. Id, 

154. When a mariner is incorrigibly disobedient, and will not submit, and offier 
to do duty and make amends, the master may discharge him. He may correct and 
confine him cm board the ship, or dock him of his provisions. If he refuses, or 
obstinately neglects to do duty, fur any length of time, he does not perform his con« 
tract. Such negligence and disobedience, not temporary and fugacious, but conti- 
nued, must be set off against his demand, for the period during which they exist. Jd. 

155. If he is restrained from duty by confinement, he is excused from it by the 
act of the master, who must, on submission, accept of his services, in most 
cases. Id, 

156. If forfeitures are incurred, and the services of the seamen again uncondi- 
tionally accepted, and not under a new, but the old contract, forfeitures are done 
away, and faults forgiven. Whiteman v. The Neptune^ 1 Peter^ Adm, Deds. 182. 

157. Seamen have no right to interfere between the officers of the ship and any 
mariner they choose to confine or punish for disorderly conduct. Instead of inter- 
fering to prevent, they are bound to assist the master to constrain, imprison, and 
bring to justice, any disobedient, mutinous and rebellious mariner. Reify, The 
Maria^ 1 Peten^ Adm. Decu. 192. 

158. When seamen are compelled to leave the ship by cruelty and oppression, 
wages are recoverable. Id, 

159. The District Courts will not take cognizance of disputes between masters 
and crews of foreign ships, except in special cases. WiUendsoh v. The Foraoketf 
1 Peters* Mm, Decis. 197. 

160. Where the voyage is broken up, or ended here, payment of wages will be 
compelled ; and masters will bo assisted in recovering deserters, and reducing to 
obedience perverse and rebellious mariners. Id. 

161. The mate and two hands were sent from the ship on shore, with the boat. 
One of the hands was detached, on the business of the ship, from the boat. The 
mate first, and then the other seaman, \e(i the boat; and it was stolen. The sailor 
detached is not responsible, but the whole is chargeable to the mate and the negli- 
gent seaman. Knap v. The Elizay 1 Peters^ Adm. Decis. 200. 

162. Seamen are entitled in cases of capture or wreck, to wages to the last port 
of delivery, and for half the time the vessel stayed there. Giles v. The C^n/Ata, 
1 Peters^ Mm, Decis, 204. 

163. A port of destination, is, in this respect, the same as a port of actual deli- 
very. And it matters not that the vessel did pot carry thither any goods, but went 
in ballast. Id. 

164. The log-book is evidence only in case of desertion, and then not incontro- 
vertible and conclusive. Jones v. The Phwnixy 1 Peters^ Adm, Decis, 201. 
Thompson v. The Philadelphia, Id, 210. 
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165. One seaman cannot he a witness for another, if the witness and the party 
have a common interest in the point in contest* As if the question be the loss of 
the ship, embezzlement equally affecting the whole crew, &c* Thamp$on v. The 
Philadelphia, 1 Peters' Mm. Decis. 210. 

166. A seaman who ships without signing articles, is not subject to the penalties 
and forfeitures of the act of Congress, but is subject to all the forfeitures imposed, 
and rules filled by the maritime law pre-existent to the act of Congress and not al- 
tered by the statute. He must be paid at the highest rate of wages, given at the 
port of shipment, within three months next precedent. Jameson v. The RegtUvSy 
1 Peters' Mm. Decis. 212. 

167. An agreement in the shipping articles, '^ that -no officer or seaman belong- 
ing to the said ship shall demand or be entitled to his wages, or any part thereof, 
until the arrival of the ship at the port of discharge, is not a contract that the risk 
shall be insured, or the arrival guarantied, by the mariner, but an agreement that 
Buch wages as were legally due at a foreign port, should be paid only at the port of 
discharge. Johnson v. The Lady W alter stoff, 1 Peters' Mm. 215. 

168. The ration established for the navy, by the act of Congress, of July 1 j 1797, 
sec. 7, was agreed to be that by which the allowance to seamen should be deter- 
mined. Mariners v. The Washingtony 1 Peters* Mm. Decis* 220. 

169. If the voyage is likely to be uncommonly procrastinated ; if provisions are, 
by aecidents, diminished in quantity, the master may, justifiably, abridge the allow- 
ance. Jd. 

170. A part of the wages of the seamen cannot be withheld to indemnify the 
owners against damages, claimed in a suit depending at common law, for injuring 
another vessel ; no contribution can be levied until a recovery is had, and the quan" 
turn ascertained. Id. 

171. Where mariners had been put on short allowance, a sum was adjudged to the 
seamen at the rate of one day's pay to each mariner, for every day full allowance 
was not served out. Gardner v. The ^eW'Jersey^ 1 Petert? Aim. Decis. 223. 

172. The policy of the law which obliges mariners, engaged for a voyage, to be 
responsible for each other in cases, of embezzlement, does not apply when oc- 
casional labourers, or other strangers, commit depredations without the fault, negli- 
gence, or connivance of all, or any part of the crew. Mariners v. The Kensington^ 
1 Peter^ Mm. Dtcis. 240. 

173. The burthen of proof lies on the crew, who are answerable for embezzle- 
ment, unless they can clearly show that it was committed by persons not of the 
crew* Id. 

174. Although part of the embezzlement is fixed on, and paid by some of the 
crew, yet all are to contribute to the residue. Crainmtr v. The Fair American^ 1 
Peters' Mm. Decis. 242. 

175. The whole must contribute, according to their respective wages, the captain 
and officers of the ship included. Nor is any one to be excused from this general 
contribution, though absent from the ship, and not in a situation to be capable of as- 
sisting in the plunder. Id. 

176. ^The master is answerable to the owners for damages accruing to them by 
his improper and illegal discharge of mariners, as well as for extravagant wages gi- 
ven to, or injurious contracts made with them. Atkyns v. Burrows^ 1 Peters^ Adm. 
Deeis. 245: 

* 177. The master may displace the mate for just and lawful cause; but this cause 
may be inquired into. Id. 

178. The mate may be removed for fraudulent, unfaithful, and illegal practices; 
or gross and repeated negligence ; or for flagrant, wilful and unjustifiable disobedi- 
ence ; or incapacity brought on him by his own fault, or for palpable want of skill 
in his profession. Id. 

179. The safety of the ship often depends on this officer, who is sometimes more 
trust- worthy and capable than the master; and commonly placed by the owners to 
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tnerettse the security of their property. In case of the abfenee, ineapaeityi or' desth 
of the eaptain, the command and responsibility devolve on the mate. Id, 

180. Mate not being lawfully displaced, and offering to do his proper duty^ should 
be received. If a loss accrues to the owners in consequence of a refusal to receive 
him, the master is responsible. Id» 

181. If one ships as an officer, or mariner, and either expressly or impliedly 
professes himself a rriiiriner capable of executing the contract, and it turns out 
otherwise, the Court will not allow him wages at all, or will allow him a qwrnktm 
meruit according to circumstances. Id. 

182. When marfT^ers are shipped '< for the voyage,'' unless specially obliged by 
the articles, it seems, they are not bound to unlade the ship after the voyage is ended. 
The voyaged is ended when the vessel has arrived at her last port of delivery and 
is there safely moored. Hastings v. The Happy Return^ 1 Peters^ Adm* Decit* 
253. 

183. Should it be deemed an additional duty to their common maritime employ* 
ment to unlade the cargo, they are only answerable in damages for neglect or refu* 
sal. The contract for the voyage cannot be so amplified and pt'olooged, as to sub* 
ject mariners to forfeitures af\er the voyage is completed, though the lading or bal* 
last be not discharged. Id. 

1S4.. If the master, officer, or seaman, has been guilty of gross negligence in any 
point peculiar to his duty, he alone is responsible, tf^ilson v. Tke Belvidere, I 
Peters^ Mm. Deeis. 258. 

185. Where a voyage is broken up by seizure for the debts of the owners, extra 
wages will be allowed to the sailors according to circumstances, but damages for 
loss of time and expenses on shore, are seldom given. Wolf v. The Oder, 2 Fe* 
ters^ Adm. Deeis. 261. 

186. A mariner affected with a severe pulmonic disease, shipped as an able bo- 
died seaman, to perform a voyage to the £ast Indies. He died of Ihis complaint 
soon after the vessel left port. Wages refused. Writer, JLdmr. v. T%e Richmond^ 
2 Peters^ Adm. Decis. 263. 

187. Where a voyage is broken up for the. interest of the owner, an additional 
allowance is usually given of from one to three months' pay. Hindman v. Shaw, 2 
Peter^ Mm. Deeis. 264. 

188. But if the merchant has found the seamen their passage home, and supplies, 
it has been considered a substitute for the additional wages. Id. 

189. The mate is permitted to sue in the admiralty, as a mariner, and all general 
rules in cases of mariners, apply to him. Atkynsv. Burrows, 1 Peters'* Adm. Deeis* 

246. 

Idd. So the cook and steward may sue in the admiralty as mariners and part of 
the crew. Black v. The Louisiana, 2 Peters* Adm. Deeis. 268. 

191. Seamen cannot directly insure their wages. M* Quirky. The Penelope, 2 
Peters* Adm. Deeis. 276. 

192. Where mariners were taken on board the captor, and the captured vessel 
was sent into Cumana, and afterwards liberated. Held, that seamen who bad 
escaped from the captors, were entitled to wages for the voyage, deducting whatever 
they had earned after their separation from the vessel. Singstrom v. The Hazard^ 
2 Peters* Adm. Deeis. 384. 

193. When a vessel bound to a port, whjch was found on her arrival near it to 
be blockaded, and therefore the ship had been turned off, and proceeded to another 
port, though not originally contemplated in the shipping articles, yet if fhe cargO| 
or any part, was there delivered it should be considered as a delivering port as 
much as if originally so intended. And if the vessel, after leaving that port> was 
captured or lost, the mariners are entitled to wages doe to the time of arrival at that 
port, and for half the time of stay there. Cranmer v. Gemon, 2 Feiert^ Adm. 
Deeis. 391. 
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IM. Where a caf|^ or [mrt theveofy was pureliaaed at neiffabomioir porta or 
places, and the vesae) went to one or more of theaa for all or part ; the iaat port of 
ladiog and departure should be that to which the payment of wages should apply. 
Id. . 

195. Where niariners had deserted from a ship on shore and in a perilous situa* 
tion, and were confined at the instance of the master* The Court held the voyage 
broken up by the misfortunes of the ship, and discharged the mariners from impri- 
sonment. Sims y. JVfaWncra, 2 Peters^ ^dm, D^ct«. 393. 

196. Seamen deserting a yessel under circumstances of distress of danger, are 
answerable for the damages whi^ may be sustained in consequence of their dere* 
liction of duty, and lose their wages. Id. 

. 1 97» The contract between the owners and master of a ship is, that if the master 
well and faithfully performs the voyage, the owners agree to pay his monthly wages, 
and allow the customary privileges annexed to his office. But it is no part of the 
contract that a master once engaged shall be master for the voyage. Mimtgonury 
V. WkarUm, 2 PeUra^ Adm. Dtcu. 397. 

198. The law implies sundry engagements of the captain to the mariners. Two 
of which are: Ist, that at the commencement of a voyage, the ship shall be fur- 
nished with all the necessary and customary requisites for navigation, or, as the 
term is, shall be found $Mworiky ; 2d, that the captain shall supply the mariners 
with good and sufficient provisions whilst they are in his service. Dixon v* Tht 
Cyrus, 2 Peters' Jldm, Beds. 409. 

199. Gross and unnecessary deviation from the designated voyage, will free a 
mariner from his contract. Moran v. Baudtn^ 2 PtUrt? Mm. Dtds. 415. 

200. Where cruel and unwarrantable chastisement has been inflicted, the Court 
will dissolve the contract, and decree wages to the seamen to the time of their leav* 
ing the ship, and sometimes even for the whole voyage. Rice v. The Polly and 
KUiy, 2 Fet&rs' Adm. Decis. 420. Weihurs; v. The St. Oloff, Id. 428. 

201. Though the master of a ship is possessed of extensive powers, and may 
hypothecate under certain circumstances, yet he cannot sell the ship. Skrinc v. 
The Hope^ Bee, 2. 

202. If a voyage be interrupted without the fault of the crew, they shall receive 
wages during the time they work on board the vessel in port. Bray v. TLt Aior 
UmtOj Bee^ 48. 

203. Double wages are due by the act of Congress in cases of failure of provi«» 
sioDS, if the ship sail without the quantity specified in the act. Coleman v. The 
Harriet, Bee, 80. 

204» Where a vessel had been sold under sentence of a foreign Court of Admi* 
ralty, at the suit of others of the crew, and these libellants had notice of the proceed- 
ings, but did not apply for their wages. Held, that their lien on the vessel was at 
an end. Tramp v. The Thomas, Bee, 86. 

205. Wages, decreed upon the captain's certificate that they were due, though 
the vessel was in port, earning freight. Such certificAte is the best evidence, no 
articles being produced. Minm^s v. The Mary, Bee, 119. 

206. Seamen abs<mt from a ship, without any fault of their own ar^ nevertheless 
entitled to full wages. Seamen v. The Fair j4mtrican, Bee, 134. 

207. Seamen may be moderately corrected by the captain. This Court will not 
interfere in the case of foreigners where they are bound by articles to submit all dis- 
putes, to a home tribunal. Aertstn v. The Aurora, Bee, 161. 

208. It is a general rule that all the crew must contribute to make good the 
amount embezzled. But proof will be admitted to show the innocence of some. 
Sullivan v. Inffvakamf Bee, 182. 

209. Forfeiture of half a seamen's wages was decreed, in consequence of his 
striking the captain. The latter had inflicted other punishment for the ofience, 
which prevented the Court from decreeing forfeiture of the whole. Sprague v. 
Kain, Bee, 184. 
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210. A penoB hiied for a particolar purpose af nominal canCain, it entitled to wages 
agreed upon with the real captitn, and ao fhr the veaael and owners are bound. 
VArvMk ▼• Tht Exchange^ Bee^ 198. 

211. Forfeiture of half a mate's wages was decreed in consequence of such im- 
proper behaviour, -as made it necessary to dismiss bim when the voyage was about 
half performed. Humphrey$ v. The America^ Bee, 237. 

212. The owners of a ship are liable for'wages if the vessel prove insufficient to 
pay them. Carey v. The KUtyy Bee^ 254. 

213. If a seaman dies before the completion of the voyage, his representatives 
shall have his wages up to the time of his death, and not beyond it. Corey v. 7%s 
£$%, JBee, 254. 

214. Such is the maritime law, when the contract is by the month. Perkine v. 
TAelfosard, Bee,441. 

215. A captain has no power to bind his owners and their vessel to the pay- 
ment of a mariner's wages for three months after his discharge, and after all, services 
at sea and elsewhere have ceased. Canizares v. Santiesima Trinideuii Bee, 853. 

216. Owners of a vessel which they have chartered to others, may dismiss the 
master they have appointed before the completion of the voyage, (although he has 
signed bills of lading for the cargo, and shipped his mariners,) without the owners 
showing sufficient cause for such dismission. In cases of real injury the master 
must apply to the laws of his country for redress. Montgomery v. WharUm^ Bee, 
388. S. C. 2 P€itre Mm. Decie. 397. 

217. If a single mariner withholds his consent, and the cruise is broken up by 
the rest of the concerned, and a new cruise commenced, this must be done subject 
to the legal claim of the unconsenting mariner for wages or prize money that may 
accrue during the term of the first cruise for which he contracted. Harney v. Tke 
Trisiram Shandy, Bee, 414. 

218. A mariner ships at Philadelphia, in time of war, for Bordeaux and back 
again. While the ship is at Bordeaux, peace takes place. The ship returns to 
Philadelphia, which terminates the voyage. The mariners' wages shall not be less* 
ened, on account of the decrease of the risk on the homeward voyage. M^Cuttoek 
▼. The Lethe, Bee, 423. Shaw v. The Lethe, Bee, 424. 

219. Mariners ship at Philadelphia, in January, 1783 on a voyage to L'Orient 
and back again, it being a time of war. The ship falls down the river in order to 
commence her voyage, but does not enter on the high seas until the 20th March, 
1783. In the mean time, viz. on the 3d March, peace takes place. The mariners 
receive their full wages, according to contract, from the time of signing the articles 
until 3d March, and only customary peace wages after the 3d March, until the com* 
pletion of the voyage. Brice v. The Adncy, Bte, 429. 
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STATUTES OF THE UNITED STATES. 

I. Acts of Congre$$ in general. 
II. Bankrupt acts. 

III. Crimes acts. 

IV. Embargo and non-intercourse acts. 
y. Judiciary acts. 

VI. Neutrality acts. 
VIL Patent acts. 
Vlil. Priority acts. 
IX. Revenue and Navigation acts. (A) Impost acts. (B) Excise 
acts* (C) Registry of vessels acts. (D) Slave trade acts. 

STATUTES OF THE UNITED STATES I. 

Acts of Congress in general. 

1. An offence against a temporary statute cannot be punished after the expiration 
of the act, unless a particular provision be made by law for that purpose. The 
IrreststihU^ 7 Wheat. 551. ' 

2. It is a rule in the construction of public statutes, that in all cases where the 
legislature mean to impose a positive and absolute duty, and not merely to give a 
discretionary power, the word ** may^^ is to be construed ^ must." Minor v. JVfc- 
chanics^ Bank of Alexandria^ 1 Peters^ 64. 

3. The act of 30th March, 1802, having described what should be considered as 
the* Indian country at that time, as well as at any future time when purchases of ter- 
ritory should be made of the Indians, the carrying of spirituous liquors into a terri- 
tory so purchased aAer March, 1802, although the same should be at the time fre- 
quented and inhabited exclusively by Indians, would not be an offence within the 
meaning of the acts of 30th March, 1802, ch. 273, and 6th May, 1822, ch. 58, for 
regulating trade and intercourse with the Indian tribes, so as to subject the goods of 
the trader, found in company with those liquors, to seizure and forfeiture. Ameri- 
can Fur Compftny v. U. States^ 2 Peters^ 359. 

4. Where no other time is fixed for the operation of a penal statute, it takes 
effect from the time of its passage ; and ignorance of the existence of such act forms 
no legal excuse for a violation of it. The Ann, 1 Gallis. 62. 

5. It is a general rule, that where any period or term of time is required to begin 
to run from and after the doing of any act, it includes the day on which such act 
IS done. United States v. Arnold^ 1 Gallis, 356. 

6. If a statute be general, without a direct application to foreign contracts, the 
rule approved by Casaregis seems proper to be adopted, that its construction should 
not be extended to such contracts. Fan Reimsdyk v. Kane^ 1 Gallis. 377- 

7* An act laying duties on goods imported *^ from and after the passage of the 
act," takes effect the beginning of the day on which it is passed, and not from the 
time of its being signed by the President. U. States y. WilliamSy 1 PainCf 261. 

8. But, in case of a prosecution for a forfeiture ? Queere. Id. 

9. Consent is essential to guilt ; and the legislature is supposed to pass all penal 
laws with the understanding that Courts will not inflict the penalties for such vio- 
lations as are unintentional. The William Gray, 1 Paine, l6. 

10. The rule that penal statutes are to be construed strictly, means that they ought 
not to be extended by their spirit or equity to other offences than those which are 
clearly described and provided for. But Courts are not prevented by this rule from 
inquiring into the intention of the legislature. The Enterprize^ 1 Paine^ 32. 
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11. Where there is tach an ambiguity in a penat ttatutey as to learf reasonable 
doubts of its meaningi it is the duty of a Court not to inflict the pe«aky« Jd. 

12. As it regards trade laws, unless previous notice of them be brought home to 
the party charged with violating their penal provisions, they are to be considered as 
beginning to operate in the respective collection districts only from the time they are 
received, from the proper department by the collector. Tht Cotton Planttr^ 1 

Potne, 693. 

' 13. Alien enemies who had enrolled themselves as volunteers, and been accepted 
by the President, under the act of 6th February, 1812, are not entitled to be dis- 
charged ; there being no law enjoining the President from accepting them. Wilson 
V. Izzard, 1 Paine j 68. 

14. It seems f that the President had a right to accept volunteers, to serve at a par- 
ticular post as well as for general service, the act being silent on the subject. At 
any rate, he had a discretion in the premises, not to be controlled by a Court of 
justice. Id. 

15. The insertion in their enrolment of the officer's name under whom the volun- 
teers we're to serve, was meant merely to ascertain the post where they were to serve 
by deisignating its commander, and not to attach them to his personal command, so 
that he could not be changed. Id. 

STATUTES OP THE UNITED STATES II. 

Bankrupt acts. 

16. The true rule, in cases of bankruptcy, is, that if the ort^tita/ ground of action 
is founded in contract, but the immediate cause arises ex delicto^ and the claim is for 
damages unliquidated by express agreement, or such as will not be implied, the cer- 
tificate is not a bar; as such a claim could not have been set up under the commis- 
sion. Dusar v. Murgatroydy 1 Wash, C. C. R. 1 3. 

17* If the defendant had agreed to pay a certain sum on failure to perform his 
agreement ; or if the plaintiff could bring either trespass, or money had and recei- 
ved, and waives the former by bringing the latter, the damages are due, which the 
law implied a promise to pay, and may be proved under the commission. Id. 

18. A debtor concealing himself from, and being dented to his creditors, does not 
constitute an act of bankruptcy under the laws of the United States, unless the ser- 
vice of the process is thereby prevented. Barnes v. BilUngton^ I Wash. C. C. R. 29* 

19* If the debtor order himself to be denied to creditors and others, and is in 
consequence thereof denied to an officer who comes to serve process, it is an act of 
bankruptcy ; provided the officer comes to serve the process and not on other busi- 
ness, and the denial has taken place within six months of the issuing of the com- 
mission. Id. 

20. Giving a bond with warrant to confess judgment, to one creditor, upon the 
eve and in contemplation of bankruptcy, does not constitute an act of bankruptcy, 
unless the judgment entered on the bond, and the issuing of the execution, was at 
the instance or by the procurement of the debtor. Such a bond would be a fraud on 
the general creditors. Id. 

21. Denial to an officer, whereby he is prevented from serving process, must be 
really adversary^ and not by concert between the creditor and the debtor to bring 
about an act of bankruptcy. Id. 

22. The holder of negotiable paper, payable ^^ without defalcation," under the 
laws of Pennsylvania, assigned after a commission of bankruptcy has issued, may 
come in under the commission, allowing all just off-sets, existing at the time of the 
bankruptcy, and which would have been admitted if the assignment had not been 
made. Humphreys s. Blight, 1 Wash. C. C. R. 44. 

23. The purchaser of a negotiable note, who becomes so after a commission of 
bankruptcy has issued, may prove under the commission ; and he holds the note, 
subject to all legal off-sets. Id. 
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24. Perjury committed in proceedings under the bankrupt law, cannot be prose- 
cuted under the general criminal law nf the United States, the 18th section of which 
applies to perjuries committed in judicial proceedings^ whether orally or by depo- 
sition. Anonymous^ I Wash, C. C. R. 84. 

25. For a perjury under the bankrupt laws, an indictment will not be supported 
at common law ; because, there must not only be a false oath, but it must be taken 
in soTMi judicial proceedings^ in a matter material to the issue. Id, 

26 No debt, but such as is due and owing at the time of bankruptcy, can be 
proved under the commission ; and, consequently, an endorser or acceptor of a bill 
of exchange, drawn by the bankrupt, who has not paid it before the bankruptcy^ 
cannot prove the debt. Marks v. Banker ^ 1 Wdsh, C. C. R. 178. 

27- Devise to A for life, and after the death of A, that the estate should be sold 
and divided among the graiul-children of the testator then living. B married one of 
the grand-children, became a bankrupt, and obtained his certificate before the death 
of A. Held^ that the interest of B in the estate of his wife under the will of A, did 
not pass to the assignees. Krumbaar v. Burty 2 Wash, C. C. R. 406« 

STATUTES OF THE UNITED STATES IIL 

Crimes ads. 

28. Under the crimes act of the 26th of March, 1804, c. 393, [xl.] 8. 2, on an 
indictment for destroying a vessel with intent to prejudice the underwriters, it is 
sufficient to show the existence of an association actually carrying on the business 
of in surance, by whose known officers de facto the policy was executed, and to 
prejudice whom, the vessel insured was destroyed ; without proving the existence 
of a legal corporation authorised to insure, or a compliance on the part of such 
corporation with the terms of its charter, or the validity of the policy of insurance. 
The United States v. Jlmedy, 1 1 Wheat. 392. 

29^. The terms ^ any person or persons,"- in the above act, extend to corpora- 
tions and bodies politic, as well as natural persons. Id. 

30. Error in the phraseology of the second section of the crimes act of the 26th 
March, 1804, c. 393, [xl.] Id. 393, note a. 

31. Although the crimes act of 1790, c. 36, [ix.] s. 12, does not define the 
offisnce of endeavouring to raise a revolt^ it is competent for the Court to give a ju- 
dicial definition of it. The United States v. Kelly, 11 Wheat. 417. 

32. The offence consists in the endeavour of the crew of a vessel, or any one 
or more of them, to overthrow the legitimate authority of the commander, with 
intent to remove him from his command, or against his will to take possession of 
the vessel by assuming the government and navigation of her, or by transferring 
their obedience from the lawful commander to some other person. Id. 

33. If an indictment charge the perjurf to be committed at the Circuit Court 
held on the 19lh day of May, and the record show the Court to have been held oa 
the 20th day of May, the variance is fatal. United States v. M^JfeaL 1 Gallis. 
387. 

34. Whether perjury, committed on -a hearing on a criminal complaint before 
the District Judge, be within the act, 1790, ch. 9, sec. 18. United States y. 
Clarky 1 Gallis. 497. 

35. To constitute the offence of piracy within the act 1790, ch. 9, by *^ pirati- 
cally and feloniously" running away with a vessel, personal force and violence^ is 
Dot necessary. United States v. TuUy, 1 Gallisj 247. 

36. The '^ piratically and feloniously" running away with a vessel, within the 
act, is the running away with a vessel, with an intent to convert the same to the 
tidter'a own use^ against the will of the owner. The intent must be animo fu^ 
randi* Id. 

37. The Circuit Court has coaniznnce under the act, 1790, ch. 9, sec. .8, of pira- 
cy onboard of an American ship, althou«;h committed in an open roadstead, adja- 

31 



242 STATUTES OF THE UNITED STATES. 

eent to a foreigo territory, aod within half a mile of the shore. Untied Staia v. 
Ro$8j 1 Gallia, 524. 

38. It is not necessary^ in an indictment for resisting a public officer, to set forth 
the particular exercise of office, in which he was engaged, or the particular act and 
circumstances of obstruction. United Siutte v. Bachelder, 2 Gallia, 1 5. 

89. An endeavour to make a revolt within the act of April 30th, 1790, ch. 9, sec. 
12, is an endeavoar to excite the crew to overthrow the lawful authority and com- 
mand of the master and officers of the ship. It is in effect an endeavour to make 
a mutiny among the crew of the ship. Unktd States v. ^mtM, I Mason, 147. 

40. On an indictment for an endeavour to make a revolt in a ship, founded on 
the 12th section of the act of 30th April, 1790, ch. 9, it is not necessary to prove 
that it was committed on the high seas. United States v. Hamilton^ 1 Mason, 443. 

41. An indictment for perjury cannot be sustained on the 7th and Sth sections of 
the act of 29th July, 1813, ch. 34, granting a bounty to vessels engaged in the 
fisheries, unless the certificate required by the 7th section be sworn to by the same 
person (whether owner of the vessel, or his agent or representative) who signs 
the certificate. If the owner signs the certificate and the agent swears to it, the 
case is not within the statute. United States v. Ktndriclcy 2 Mason, 69. 

42. Larceny committed on board an American ship, in unenclosed dock, in a 
foreign port, is not punishable under the statute of 30th April, 1790, ch. 9, § 16. 
United Stales v. Hamilton^ I Mason^ 152. 

43. An endeavour to commit a revolt is an offisnce within the 12th section of the 
act of 1790, ch. 9, if committed in a foreign port. The section does not confine 
the penalty to cases on the high seas. United States v. Keefe, 3 Mason, 475. 

44. An offi)nce committed in a hay, which is entirely land locked and enclosed 
by reefs, is not committed on the high seas within the purview of the act of Con- 
gress of 26th March, 1S04, ch. 40. United States v. Robinson, 4 Mason, 307. 

45. Under the statute of 1790, ch. 9, § 28, which requires, that in capital cases 
a copy of the indictment, &c., should be delivered to the pTisoner two entire days 
before the trial, the word ^* trial^* means the trying the cause by the jury, and not 
the arraignment and pleading preparatory to such trial by the jury. UniUd' States 
V. Curtis, 4 Mason, 232. 

46. Where two or more persons are jointly indicted for a cnpital ofience, as for 
murder, they are not, as matter of right, entitled to a separate trial if they request it ; 
but it is matter of discretion to be judged of by the Court under all the circumstan- - 
ces of the case. Motion for a separate trial denied. U, States, v. Marcliant, 4 
Mason, 158. Affirmed on appeal, 12 Wheat, 480. 

47. A revolt is an usurpation of the authority and command of the ship, and an 
overthrow of that of the master or commanding officer. Any conspiracy to accom- 
plish such an object, or to resist a lawful command of the roaster for such ptj^rpose, 
and any endeavour to stir up others of the crew to such resistance, is an endeavour 
to commit a revolt, within the meaning of the I2th section of the statute of 1790, 
ch. 9. U, States v. Hemmer, AMasun, 105. 

48. A confinement of the master, within the statute of 1790, ch. 9, s. 12, is not 
limited merely to a seizure of the master and preventing the movement of hi<i body, 
or to locking up in a particular place, as a cabin or stateroom, but extends to all 
restraints of personal liberty in freely going about the ship, by present force, or 
threats of bodily injury. Id. U. S. v. Sliarp, 1 Peters' C. C. R. 118. U. S, v. 
Smith, 3 Wash. C, C. R. 78, 

^49. Seamen of the United States, put on board a vessel of the United States by 
a consul, are within the meaning of the act of 1790, ch. 9; s. 12, and they are bound 
by the same obligations which exist in cases of articled seamen. Ul Stales v. 
Sharp et el, 1 PeUrs^ C. C. R. 118. 

50. 0430 who joins in the general conspiracy, and by his presence countenanoaa 
acts of violence, but who does not individually use force or threats, to compel tha 
master to resign the command of his Vessel, is guilty of the ofienoe of confining- the 
master U* 
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51 » If the maiildr of a vessel i» restrained (roro performing the duties of bis sta- 
tion, by such ouitinous conduct of the crew, as would reasonably intimidate a firm 
man ; this is a confinement, within the meaning of the act of Congress. The mas- 
ter going armed, to every part of the vessel, if it was necessary for his safety that 
he should so protect himself, does not alter the case. U, States v. Bladethy I Fc" 
<«r»'C. C.R. 213. ' 

52. Seizing the person of the master, although the restraint be but momentary, 
i» a canfinemiiUf and such conduct is not excused or justified by a previous battery 
on the seamen ; whose duty it was to have obeyed the command of the captain^ 
which was enforced by such battery. Id. 

58. Where an attack has been made upon the dwelling house of a foreign minis- 
ter, to constitute it an ofience against the law of nations, and the act of Congress 
of April 30th, 1790, ch. 36, the defendant must have known that the house on 
which the attack was made fwas the domicile of a minister ; otherwise it is merely 
an ofience against the municipal laws of the state. U. States v. Hand^ 2 Wash. 
C. C. R. 435« 

54. The 22d section of the act of April 30th, 1790, ch. 36, includes every spe- 
cies of proctess, legal and judicial, whether issued by the Court in session, or by a 
judge or magistrate, acting in that capacity out of Court, in the execution of the 
laws of the United States. U. Statetv. Lukins, 3 Wash. C. C. R. 325. 

55. The ofience, (in the case of a writ of habere facias possessioHsm,) is complete, 
when the person in possession refuses, and by threats of violence, which it is in 
his power to enforce, prevents the officer from dispossessing him. U, States v. 
Lawrys, 2 Wash. C. C. R. 169. 

56. Where an indictment for perjury did not state the day upon which the trial 
tt)ok place, and on which the defendant had sworn in the case in which the perjury 
was alleged to have been committed, the Court arrested the judgment. U. States 
v. Bmomany % Wash. C. C. R. 328. 

57* The 8th section of the act of April 30, 1790, ch. 36, makes murder and 
robbery on the high seas, piracy ; the words <^ which if committed in the body of a 
country,'' do not relate to " murder'^ or " robbery ,*' but to the words immediately 
preceding them, ^' or any other ofience." U, States v. JoneSf 3 Wash, C. C. R. 
209. 

58. The 8th and 9th sections of the law for the government of the navy, ch. l67, 
relate expressly to prizes, or to vessels seized as prize, and not to acts of piracy ; 
and the act of 26th June, 1812, ch. 430, is con&ned lo the conduct of persons on 
board of privateers, and is intended for their government. These laws do not re- 
peal the provisions of the law relating to piracy. Id. 

59> Robbery is the felonious taking of goods from the person of another, or, in 
t^ his presense^ by violence, or by putting him in fear, and against his will. Id. 

60. The general rule of law, that robbery on the high seas is piracy, has no ex-», 
ception or qualification in favour of commissioned privateers, in any act of Con- 
gress, in the common law, or in the law of nations. Id. 

6t. The law for the better government of the navy, which enjoins on inferior 
officers and privates the duty of obedience to their superiors, speaks of the lawful 
orders of the superiors. Id. 

62. If many go to do an unlawful act, and one only do it, all are principals. 
But, if they go to do a lawful act, as to visit a vessel to ascertain her character, and 
all but one commit a felony, though in his presence, but without his participation, 
their crime is not imputable to him. Id. U. States v. Jones et at. 3 Wash. C. C. 
F. 228. 

6S. The crimes of piracy mentioned in the 8th section of the act of April SO, 
1790, are such as are com^mitted by citizens of the United States, or on board of 
vessels of the United States ; and therefore, the lOlh and 11th sections, as to acces- 
saries, refer to the acts of piracy mentioned in the 8th section. U. States v. Hota» 
ardf 3 Wash. C. C. R. 340. 

64. A confederacy by citizens on land, or on board of an American vessel, witli 
sea robbers, or pirates, by the laws of nations ; or the yielding up of a vessel by a 
citisen to such pirates, is within the provisions of the 8th section of the act Id. 
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65. An endeavour by a mariner to corrupt the master of a vessel, and lo indtfce 
him to go over to such pirates, is within the provisions of the 8tb section of the 
act. Id. 

66. To establish the crime of confederacy, there must be some proof of crimina! 
intentions in the person charged. Id* 

67. The language of the 12th section of the law implies compact or association 
with the pirates, as well in relation to the past, as to the future. Any intercourse 
with them, which is calculated to promote their views, is within the provisions of 
the act. Id. 

68. The 28th section of the act of April 30, 1790, which requires a list of the 
witnesses to be delivered to the prisoner, three days before the trial, is confined to 
treason ; nothing more being required, in any other capkal offences, than the deli- 
very of a copy of the indictment and a list of the jurors. U. States v. Wood^ 9 
Wash. C. C. R. 440. 

69. Upon an indictment for robbing the mail, and putting the life of the mail- 
carrier in jeopardy, a sword or pistol, in the hand of the robber, by terror of which 
the robbery is effected, is a dangerous weapon, within the law ; although the sword 
be not drawn, and the pistol be not pointed, it is not necessary to prove that the 
pistol was charged ; it is presumed to be so, until the contrary is proved. Id. 

STATUTES OF THE UNITED STATES IV. 

Embargo and non4ntercourse acts. 

70. Under the embargo act of the 25th April, 1808, c. I70, [Ixvi.] if a vessel, 
not actually arriving at her port of original destination, excites an honest suspicion 
in the mind of the collector, that her demand of a permit to land the cargo was 
merely colourable, this is not a termination of the voyage so as to preclude the 
right of detention. Otis v. Walter^ 6 Wheat. 583. 

71. Under what circumstances the collector has a right to land the cargo of the 
vessel thus detained. Id, 

7%. The non-intercourse act of the 13th of April, 1818, ch. 65, prohibits the 
coming of British vessels to the ports of the United States, from a British port 
closed against the commerce of the United States, either directly, or through an 
open British port ; but it does not prohibit the coming of such vessels from a British 
closed port, through a foreign port, (not British,) where the continuity of the voy- 
age is fairly broken. The Pitt, 8 Wheat. 357. 

73. If a British ship come from a foreign port (not British) to a port of the United 
States, the continuity of the voyage is not broken, and the vessel is not liable to 
forfeiture, under the act of April 18th, 1818, ch. 65, by touching at an intermediate 
British closed port, from necessity, and in order to procure provisions, without 
trading there. The Frances and Eliza, 8 Wheat. 398. 

74. Under the embargo act of the 25ih of April, I8O8, ch. 170, [Ixvi.] s. 11, 
the collector is protected in the honest exercise of his discretion in detaining the 
vessel, and securing both vessel and cargo, until an actual termination of the voyage. 
Otisv. Walter, 11 Wheat. 192. 

75. WhetJier the voyage has terminated, is a question of fact; and if the voyage 
be colourahly, but not really terminated, the collector may detain the vessel, if he 
has honest suspicions. Id. 

76. The exportation of goods to a foreign country, contrary to the act of 9 Jan, 
1809, ch' 72, s. 1 , is a misdemeanor, of which the Circuit Court has original cogni- 
zance ; and it seems the prosecution may well be by information. United States v. 
Mann, 1 Gallia. 3. 177. 

77. An offence punishable under that act, by fine and imprisonmeht, was not 
saved from repeal by the saving clause of the 2d section of the act of 28 June, 1809, 
eh. 9. Za. 177, 
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78. The Circuit Court of the United States has jurisdiction over such an ofieace* 
Id. 177- 

79. In debt for the double value under the 3d section of the embargo act, 9 Jan» 
1808, ch. 8, it was not necessary to allege the particular articles which composed 
the cargo; nor that the owner was knowingly concerned in the illegal voyage,. Crois 
V. United States^ 1 GaUis. 26. 

80. Under the 5th section of the embargo act of 9 Jan. 1808,^eh. 8, << foreign 
vessel" means a vessel navigating under the flag of a foreign power, and not a ves- 
■sel owned in whole or part by foreigners domiciled in the United States. T4e 
Sally y 1 GaUis. 58. 

81. A departure from any place within any port, is within the jurisdictional limits 
of the United States^ though not within the embargo act, 1807, ch. 5. The Ann 1 
GaUi9. 62. 

82. A registered vessel was within the prohibition of the 3d sec. of the act, 1808, 
<ch. 8. That section was not repealed by the 19th sec. of the act, 1809, ch. 91, or 
lid sec. of the act, 28th June, 1809, ch. 9. The Short Staple, 1 Gallie. 104. The 
Jlrgo, 1 GaUie. 850. 

83. Under the 3d sec. of the act, 1805, ch. 8, the return cargo was not affected 
with forfeiture. Id, 

84. The saving of the 14th section of the act of 9 March, 1809, ch. 91, saves 
such provisions or sections only of the embargo acts as were exclusively directed 
4o collection districts adjacent to a foreign territory, or vessels bound to such dis- 
tricts. TheFalmouthylGaUi9.ldO. 

85. The President's proclamation of the 9th August, 1 809, was without legal 
operation, and did not revive the non-intercourse act of 1st March 1809, ch. 91« 
The Orono, 1 ChiUis. 137. 

86. By the 19th sec. of the act of 1st March, 1809, ch. 91, and the 2d section 
•of the act of 2Sth June, 1809, ch. 9, the embargo acts were as to future cases re- 
pealed. Id. 

87. Penalties under the embargo act, 1808, ch. 8, are to be sued for within the 
itime limited by the statute of limitations, 1790, ch. 9 ; and not by the act, 1799, 
ch. 128, sec '89, or the act, 1804, ch. 40. United States v. Mayot 1 GaUis. 
397. 

88. A vessel sailing to an interdicted port, unless by permission of the President, 
on the public service, was liable to forfeiture, under the 3d sec. of the act,. 1809, 
<ih. 9. The Wash. 1 Gallis. 140. 

89. The act of 1809, ch^ 91, applied to all goods of British manufacture, although 
imported into a neutral country before the passing of that act. Ten Hogsheads of 
JRttm,l Ga//t>. 188. The Rose I GaUis. 211. 

90. To constitutQ an importation^ there must be a voluntary arrival within some 
port, with intent to unlade the cargo. An involuntary arrival, by stress of weather, 
does not constitute an importation. The Mary^ 1 GaUis. 206. The Bostony 1 
Gallie. 239. United States v. Arnold^ 1 GaUis. 348. United States v. lAndsey, 1 
'Gallis. 365. 

91. A coming into port with a cargo, is prima facie evidence of importation. Id. 
Perot V. U. Statesy 1 Peters^ C. C. R. 256. 

92. Goods of British growth, although not liable to duties, were prohibited from 
importation by the aci, 1^09, ch. 91. The Marsy 1 Gallis. 237. 

93. The repealing clauses in the act of 1814, ch. 115, did not operate strictly as 
repeals of the act of 1st March, 1809, ch. 91, so far as revived by the act of 2d 
March, 1811, ch. 96, but as exceptions to the general provisions of those acts in 
favour of British goods imported in neutral vessels. United States v. Haywardy 2 
Gallis. 485. . 

94. By the conquest and occupation of Castine by the enemy, that territory 
passed und^r the temporary allegiance and sovereignty of the enemy ; and of 
course, the sovereignty of the United States was, during the same period, sus- 
pended, and the laws of the United States could no longer be rightfully enforced 
there. Castiney during su«h occupation, was not a port of the United States with 
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1 17^ The judgment of the highest Court of Law of a State, deciding in favour of 
the validity of a statute of a State, drawn in question on the ground of its being re^ 
pugnant to the constitution of the United States, is not a JEno/ judgment within the 
25th section of the judiciary act of 1789, ch. 20. if the suit has been remanded to 
the inferior State Court where it originated, for further proceedings according to 
law. Winn v. Jackson^ 12 Wheai. 135. 

118. The 11th section of the judiciary act of Sept. 24th, 1789, which relates 
to service of process, is kiot a denial of jurisdiction, but the grant of a privilege to 
the defendant not to bo sued out of the State where he resides, unless he shall be 
sued with process in the State where the suit is brought. Harrison v. Rowan^ I 
PtUTB' C. C. R. 489. 

STATUTES OF THE UNITED STATES V. 

Neutrality acts. 

119. The proviso in the repealing clause of the neutrality act of the 20th of 
April, 1818, did not authorise a forfeiture under the act of the 3d of March, 1817, 
(which was iocluded;in the repeal,) after the time when that act would have expired, 
by its own limitation. The Irresistible, 7 Wheat. 552. 

120. It is an offence against the act of 5th June, 1794, to concert an expedi- 
tion from the United States to commit hostilities against a power at peace with the 
United States ; and it is unimportant that such association originated beyond the 
seas, if the expedition was carried on from hence. Ex parte JS^etdhqm^ 1 Peters^ 
C. C. R. 487. 

121. It is unimportant whether the persons engaged in such a purpose engage 
the whole vessel to themselves, or departed from the United States as passengers. 

Id. 

122. Under the 4th section of the act of 5th .June, 1794, raising or lowering the 
gun carriages, or cutting away the decayed wood in them, and replacing them with 
sound wood, by which they are rendered fit for use, is increasing the force of the 
vessel, by an equipment solely applicable to war, and is expressly within the words 
and meaning of the act of Congress. United States v. Grassinf 3 Wash. C. C. 
R. 65. 

123. An augmentation of force in our ports is a breach of neutrality, and of the 
law of nations, and of the United States ; and will occasion a restitution of the 
prize if brought within our jurisdiction. Bntish Consul v. The ^ancy. Bee, 73. 

124. Equipment for war in a neutral port, does not take place merely by altera- 
tiofi of two ports in repairing the waist of a vessel previously armed. Moodie v. 
The Brothers, Bee, 76. 

STATUTES OF THE UNITED STATES VII. 

Patent acts. 

125. A party cannot entitle himself to a patent for more than iiis own invention ; 
and if the patent be for the whole of a machine, he can maintain a title to it only by 
establti^bing that it is substantially new in its structure and mode of operation. 
Evans v. Eaton j 7 Wheat. 2^6. 

126. If the same combination existed before in machines of the same nature, 
up to a certain point, and the party's invention consists in adding some new ma- 
chinery, or some improved mode of operation to the old, the patent should be 
limited to such improvement ; for if it includes the whole machine, it includes more 
than his invention, and therefore cannot be supported. Id. 

127. When the patent is for an improvement, the nature and extent of the im- 
provement must be stated in the specification, and it is not sufficient that it be 
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made out and shown at the trial, or established by comparing the machine specified 
in the patent with former machines in use. Id. 

128. The former judgment of this Court in the same case, (3 Wheat. 454,) com- 
mented on, explained, and confirmed. Id. 

129. It is no objection to the competency of a witness in a patent cause, that he is 
sued in another action for an infringement of the same patent. Evans v. Htt" 
tichy 7 Wheat. 453. 3 Wash. C. C. R. 408. 

130. The 6th section of the patent act of 1793, ch.. 156, which requires a notice 
of the special matter to be given in evidence by the defendant under the general issue, 
does not include all the matters of defence which the defendant may be legally 
entitled to make. And where the witness was asked, whether the machine used by 
the defendant was like the model exhibited in Court of the plaintifi*'s patented ma- 
chine, heldj that no notice was necessary to authorise the inquiry. Id. 

131. A, having obtained a patent for a new and useful improvement, to wit, a 
machine for making watch chains, brought an action, under the Sd section of the 
patent act of 1 800, c. 179, [xxv.] for a violation of his patent right, against B ; and 
on the trial, an agreement was proved, made by the defendant with C, to purchase 
of him all the watch chains, not exceeding five gross a week, which he might be able 
to manufacture within six months, and an agreement on the part of C to devote his 
whole time and attention to the manufacture of the watch chains, and not to sell or 
dispose of any of them, so as to interfere with the exclusive privilege secured lo the 
defendant of purchasing the whole quantity which it might be practicable for C to 
make : Aiid it was proved, that the machine used by C, with the knowledge and 
consent of the defendant, in the manufacture, was the same with that invented by the 
plaintiff, and that all the watch chains thus made by C were delivered to the de- 
defendant according to the contract. Held^ that if the contract was real, and not 
colourable, and if the defendant had no otlier connection with C than that which 
grew out of the contract, it did not amount to a breach by the defendant of the 
plaintiff's patent right. KepUnger v. De Youngy 10 Wheat. 358. 

132. Such a contract, connected with evidence from which the jury might legally 
infer, either that the machine which was to be employed in the manufacture of the 
patented article was owned wholly or in part by the defendant, or that it was hired 
to the defendant for six months, under colour of a sale o( the articles to be manu- 
factuted with it, and with intent to invade the plaintiff's patent right, would amoimt 
to a breach of his right. Id. 

133. An inventor may abandon his invention, and surrender or dedicate it to the 
public. This inchoate right thus once gone, cannot afterwards be resumed at his 
pleasure ; for, where gifts are once made to the public in this way, they become 
absolute. Pennock Sf Sellers v. Didloguey 2 Peters^ 1. 

134. The true construction of the public law is, that the first inventor cannot ac- 
quire a good title to a patent, if he suffers the thing invented to go into pablic use, 
or to be publicly sold for use, before he makes application for a patent. Id. 

135. Under the patent act of 2 1st Feb. 1793, ch. 11^ if the patentee has sold out 
a moiety of his patent right, a joint action lies, by himself and his assignee, for a 
violation of it. Whittemore v. Cutter^ I Gattis. 429. 

136. The making of a patented machine fit for use, and with a design to use it 
for profit, in violation of the patent right, is of itself a breach of the patent right, 
for which an action lies ; but where only a making without user is proved, nominal 
damages only are to be given to the plaintiff. Id. 478. 

137. If the oath required by the patent act previous to the issuing of a patent, be 
not taken, still the patent is valid. Id. 

138.. No defect or concealment in a specification is sufficient to avoid a patent^ 
unless it be with intent to deceive the public. Id. 

139* Counsel fees for prosecuting the suit are no proper item of damage in an 
action for violation of a patent. Id. Sed vide post y l6S. 

140. The original inventor of a machine, who has reduced his invention to prae- 
ttee, is entitled to a priority of patent right, although subsequently the same machine 

32 
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mayliaTe been invented by another person. Woodock v. Parker^ 1 OaJKs. 438. 
Bedford v. HwU^ i Mason^ S02. Evans v. Weiss, 2 Wash, C. C. R. 842. 

14i* QiMere, If the first inventor should abandon bis invention 7 /d. 438. Evans 
V. Eaton, 1 Peters^ C. C. R. 822. 

142. If the inventor of an improvement obtain a patent for the whole machinei 
fuch patent will be void. Id. Wkittemore v. Cutter, 1 Gallis. 478. Odiomt v. 
WinkUy, 2 Gatlis. 51. Evans v. Eo/im, 1 Peters* C. C. R. 822. 

148. If an inventor make a gift of his invention to the public, and suffer it to go 
into general use, he cannot afterwards resume the invention, and hold a patent. 
Whittemore v. Cutter, 1 Gallis, 478. 

144. In an action for a violation of a patent right, the plaintiff can recover for 
actual damages only, and not for a vindictive recompense. Id. 

145. If a user of the patented machine be proved, the measure of damages is the 
value of the use, during the time of the user. Neither the price, nor the expense of 
making the machine, is a proper measure of damages. Id. 

146. In an action on a patent right, the jury are to find single damages, and the 
Court will treble them. Id, Gray Sf Osgood'v, James, I Peters^ C. C. R. 894. 

)47* The sale of the materials of a patented machine, by a sheriff, in an exe- 
cution against tjie owner, is not such a sale as subjects the sheriff to an action for 
an infringement of the patent right. Sawin v. Guild, I GaUis. 485. 

148. The original inventor is exclusively entitled to a patent. Mere colourable 
difierences, or slight improvements, will not affect his rights. OJiome v. Winkley, 
2 GaUis. 51. 

149* The identity or diversity of two machines depends, not on the employment 
of the same elements or powers of mechanics, but upon the producing^ of the given 
effect by the same mode of operation, or the same combination of powers. Id, 

150. The proceedings under the lOth section of the patent act of 21st February, 
1798, ch. 11, are in the nature of a scire facias at the common law, to repeal a 
patent. Steams v. Barrett^ 1 Mason, 158. 

151. Upon a trial under the general issue under the 10th section of the patent 
act, the burthen of proof, that the patent was obtained surreptitiously or upon false 
suggestion, lies on the plaintiff. Id. 

1 52. if a patent has been obtained by the plaintiff, upon the defendant's refusal 
to submit to an arbitration, according to the provisions of the 9th section of the 
patent act, and the defendant subsequently obtain a patent for the same invention, 
this is not conclusive proof that the latter was obtained surreptitiously or upon false 
suggestions. Id. 

158. The law entitles a party to a patent for a new and useful invention ; and by 
^* useful'' is meant, not an invention in all cases superior to the modes now in use for 
the same purpose, but *^ useful," in contradistinction to frivolous and mischievous 
intentions. Lowell y. Lewis, I Mason, 1S2. Et vide 169, post. 

154. The patentee must describe in his patent, in what his invention consists, 
with reasonable certainty ; otherwise, it is void fur ambiguity. Jd. 

155. If it be an improvement in an existing machine, he must, in his patent, dis- 
tinguish the new from the old, and confine his patent to such parts only as are new ; 
for if both are mixed up together, and a patent is taken for the whole, it is 
void. Id. 

156. If an invention is definitely described in the patent, so as to distinguish it 
from what is before known, the patent is good, although the specification does not 
describe the invention in such full, exact and clear terms, that a person skilled in the 
art or science of which it is a branch, could construct or make the thing invented, 
unless such defective description or concealment were with intent to deceive the 
public. Id. S. P^ Gray Sf Osgood v. James, I Peters' C. C. R. 894. 

157* As among inventors, he who is first in time has a prior exclusive right to the 
patent for the invention. Id. S. P. Bedford v. Hunt, 1 Mason, 302. 

158. A joint patent may well be for a joint invention, but not for a sole invention 
of one of the patentees. Barrett v. Hall^ 1 J^ason, 447* 



STATUTES OF THE UNITED STATES. 151 

159« If each of the patentees obtain separate patents for the same invention, as 
his exclusive invention, and afterwards both obtain a joint patent for the same in- 
vention, as their joint invention, they are estopped by their joint patent to assert 
any title under the several patents. Barrett v. Hall, ) Mason, 447* 

l6{\ A patent may well be for a new combination of machines, whether the ma- 
chines be old or new. But one patent canni t at the same tikne include an exclusive 
right in the combination and in each of the machines ; and it is no infringement of 
a patent for the combination, to use either of the machines separately. Id. Evans 
V. Eaton, 1 Peters' C. C. R. 322. 

1 6 1. There must be several patents for several improvements of distinct ma- 
chines. /(/. 

162. A patent for an improved machine must show in the specification in what 
the^improvemeut precisely consists, and the patent be limited to those improve- 
ments. If not specified, the patent is void for ambiguity; if broader than the im- 
provement, it is void on other grounds. Id, 

163. 'Where a combination of macbitiery exists up to a certain point, and the 
patentee makes an improvement, he should not include in his patent tne whole ma- 
chinery, but only the improvement. Id. 

164. If a party make an improvement on an existing machine, or invent a new 
machine, his patent should not be for a method, but for his machine, or improved 
machine. Id. 

165. An inventor cannot, under the patent act of the United States, have two 
subsisting valid patents for the same invention. The first patent, while it remains 
in full force and unrepealed, is an estoppel to any subsequent patent by the same 
person for the same invention, and the time of his exclusive right begins to run 
from that periof?. Odiorffe v. Ameshury Nail Factitrif, 2 Mason^ 28. 

166. Where a patent is for several improvements in a machine, and each im- 
provement is summed up in the patent as the invention of the patentee, he is bound 
by his summary, and if anv one of the improvements is proved not to be new, his 
patent is vt^id. Moody v. F%sk, 2 Mason, 112. 

167. Where several improvements in a machine are distinctly claimed in a patent, 
an action lies for the piracy of any of the improvem^ents, although the defendant 
have not used the whole of the improvements. Id. 

16S. A jury may if they see fit in a case for infringing a patent give the plaintiff 
as part of his '* actual damage" such expenses for counsel fees, Sec. as have been 
necessarily incurred in vindicating the plaintiff's right by a suit, and which are not 
taxable in the bill of costs. Boston Manufacturing Co. v. Piske, 2 Mason, 119. 

169. By useful invention in the patent act of the United States, is meant, an in- 
vention, which may be applied to a beneficial use in society, in contradistinction to 
an invention injurious to the moral health or good order of society. Bedford y. 
Hunt, 1 Mason, 302. 

170. It is of no consequence, whether its utility be general or limited to a few 
cases ; and it is not necessary to establish, that the invention is of such general 
utility, as to supersede all other inventions now in practice to accomplish the same 
purpose. Id. 

171. In order to defeat a subsequent patent, it is not necessary to prove, that the 
invention has been previously in general use, and generally known. It is sufficient, 
if the same invention has been previously known and put in actual use, however 
limited the uBe, or the knowledge of the invention, might have been. Id. 

172. Drawings annexed to a specification, and referred to by numbers and letters 
in the specification, constitute a part of tlie specification, and may be referred to in 
aid of the description to give it certainty. Earl v. Sawyer, 4 Mason, I. 

173. A combination, if simple and obvious, yet if entirely new, is patentable ; 
and it is ho objection to it, that up to a certain point it makes use of old machinery* 
Id. Evans v. Eaton, 1 Peters^ C. C. R. 322» 

174. A patentee of an invention cannot maintain a suit after be has made an as- 
signment, for any violation of his patent ; but the suit must be brought by the as- 
signee. Herbert v. Adams, 4 Maaon^ 15. 
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175. An aflsignment made before the patent is obtained, is good, and binds the 
light Id. 

176. If an inventor knowingly suffers his invention to go into public and general 
use without objection, it is a dedication of it to the public, and he cannot afterwards 
resume the exclusive right. MeUua v. SiUbee, 4 Mason, 108. 

177. Our patent act differs from the English in several respects. A mere pub* 
lie use by others before taking a patent, on a sale thereof by the inventor, is not de- 
cisive against him here as it is in England. Id. 

178. If to an action for a violation of a patent right, the defendant plead the gen- 
eral issue ; it is sufficient in the notice of special matter to state, that the plaintiff is 
not the original inventor, if the defence is founded on such an allegation ; and it ia 
not necessary to state in the notice, who was the inventor, or who had previously 
used the machine. If the notice specifies some persons who used the machine, 'the 
use thereof by others may be given in evidence. Evans v. Kremer, 1 Petert^ C. 
C. R. 215. Eoans v. Eaton, 1 Peters' a G. R. 322. 

179. There is no. limitation of the period in which, when the general issue is 
pleaded to an action on a patent, the defendant may give in evidence that the pa« 
tentee is not the original inventor. Evans v. Eaton, 1 Peters* C. C. R. 322. 

180. Where two machines are substantially the same, and operate in the same 
manner to produce the same kind of result, they must be in principle the same. 
Crray 4r Osgood v. James, 1 Peters^ C. C. R. 394. 

181. If an invention for which a patent has been obtained, is improved by any 
person other than the patentee, the inventor of the original machine has no right to 
use the improvements ; and the inventor of the improvements has no right to use 
the original machine, without the license of the patentee. Id- Reutgen v. £a- 
nowrs, 1 fVash. C. C. R. 168. 

182. After a patent is granted for an invention or discovery, the disuse of it by 
the patentee is not an abandonment of the rights of the patentee to the same, but 
they continue for fourteen years from the date of the patent. Crrai/ (^ Osgood v. 
Jomss, 1 Peters' C. C. R. 394. 

183. Quare, If in an action for the violation of a patent right, where the general 
issue has been pleaded, it is competent to the defendant to give in evidence that the 
machine is useless, and has been abandoned? Id. 

184. If a machine in the state in which it was first made, was so far inferior to 
other machines used for the same purpose as that it was of no intrinsic value, yet if 
another person superadd to the invention and remove its defects, the inventor of the 
improvements derives no right to the original machine from having made it of value 
by addition to it. Gray 4* Osgood v. James, 1 Peters, C. G. R. 476. 

185. Where the declaration describes the plaintiff's improvement in the words of 
the patent^ it is not necessary that the description of the machine as stated in the 
specification, should be set forth. If the defendant require the specification in his 
defence, he may have it placed on the record by asking oyer of it. Id. 

186. Q^are, Whether the usefulness of an invention be matter of fact to be lefl 
to the jury, or whether the Gourt are to decide it as matter of law? Langdon v. 
Dt Groot, 1 Paine, 203. 

187* But, it seemSf that if on the plaintiff's own showing, the invention appears 
to be useless, and an imposition on the public, the Gourt should so direct the jury. 
Id. 

188. An invention of an ornamental mode of putting up thread, which gave it no 
additional value, but merely made it sell more readily at retail, and for a larger price, 
was held not useful within the meaning of the.patent law. Id. 

189. A patent, under the law of 17^3, is valid, although the invention may have 
been in use for years anterior to the patent, if the patentee was the original inven- 
tor. Goodyear v. Matkews, 1 Paine, 300. 

190. A patent for an entire machine is valid, although the invention consists only 
of an improvement on such machine ; but the patentee is entitled to an exclusive 
•ise of no more than his improvement. Id. 
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191. The firsf section of the patent law of 1793, construed in connection with 
the other sections of the act, means that the invention should not be known or used 
as the inventioti of any other person than the patentee before the application for a 
patent. Morris v. Huntinglouy 1 Paincy 348. 

192. If the invention have got into use while the inventor was practising upon it 
with a'view to improve it before applying for a patent, such use does not invalidate 
the patent ; and the motive for delay is a question for the jury. Id, 

193. One who has patented his invention cannot take out a new patent for the 
«ame iuvention, until the first is surrendered, repealed, or declared void. Id. 

194. The obstacle of an invalid patent may be removed by having it declared 
void after a verdict against it, or by having a vacatur entered ex parte in the Depart- 
tnent of State on a surrender of the patent. But the provisions of the 6th section of 
the act, do not enable a patentee to declare his own patent void, and a verdict in a 
«uit on the second patent in favour of such patent, does noi avoid the first patent. 
Id. 

195. It seems that on surrendering a patent and taking out a new one, the latter 
should be for only the unexpired part of the fourteen years since obtaining the first 
patent. Id. 

196. Qticere, Whether a new patent can be taken out where a patent has been 
declared void under the 6th section of the act ? Id. 

197. On an application for an injunction to restrain the infringement of a patent 
right, it should be stated in the bill, or by affidavit, that the complainant is the in- 
Tentor : and the bill must be sworn to. It is not sufficient that he swore to this 
fact when he obtained his patent. Sullivan v. Redfield^ 1 Paine ^ 441. 

198. To obtain the injunction, the case should be such as to leave little if any 
^oubt in the minds of the Court, as to the validity of the patent; especiattyof it 
rests upon the complainant's own showing without any opposing testimony. Id. 

199. The act of 15th February, 1819, does not alter the principles on which in- 
juncttotts are granted, but merely extends the jurisdiction of the Circuit Courts to 
parties not before falling within it. Id. 

200. The established rules which govern Courts of Equity, on such applications 
are, that where there has been an exclusive possession of some duration, under the 
patent, an injunction will be granted without putting the party previously to estab- 
lish the validity of his patent at law. But where the patent is recent, and it is at- 
tempted to he (Shown that the specification is bad, or otherwise that the patent ought 
not to have been granted, the Court will not take the decision upon itself, but will 
send the party to establish his patent at law. Id. 

201. A patent for an improvement should describe the machine in use, that it 
may be known in what the improvement consists. Id. 

202. One had patented, *< a new and useful improvement in the steam tow-boat,'' 
b^t the specification did not mention the invention as an improvement, but simply 
described a tow-boat: Held, that the specification was broader than the patent, and 
therefore bad. Id, ^ 

203. The invention should be so clearly described, as to enable the public to put 
ft in use-. Id. 

204. The specification described the invention, as '' consisting essentially in at- 
taching the packet to the steam-boat, with ropes, chains, or spars, so as to commu- 
nicate the power of the engine from the towing vessel to the vessel taken in tow, 
and kept always at convenient distance, the manner of applying the power, varying 
with the xnrcumstances in some measure :" held bad for uncertainty, and as des- 
cribing a well known natural power, and not an invention. Id. 

205. If the allegations and suggestions in the petition for a patent are substan- 
tially recited in the patent, it will be sufficient ; but the omission to do this will in- 
validate it. Evans y. Chambers^ 2 Wash. C. C. R. 125. 

206. The plaintiff, not having assigned the whole of his title and interest in the 
tnveotion, and no deed of assignment being recorded in the office of the Secretary 
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of State, may recover, in an action for an infringement, notwithstanding any agree- 
ment to assign. Park v. Little^ 3 Wash. €. C. R. 196. 

207. If an invention is an improvement in the principle of a machine for which 
a patent has been granted, it is not a violation of the patent — if it is an improve- 
ment in the /orm, it is such a violation. J<L 

208. If the patent and specification do not state in what the improvement con- 
sists, in full, clear and exact terms, where the patent has been granted for an im» 
provement ; the plaintiff cannot recover for an alleged violation of it. Evan$ v. 
Hetiicky 3 Wash. C. C. R. 408. 

209. If two machines be substantially the same, and operate in the same man- 
ner, to produce the 8ame result, though they differ in form, proportions, and utility, 
they are the same in principle ; and the one last discovered, can have no other 
merit, than to be an improvement of the otb«r ; but for which the inventor can ob- 
tain no patent. If the improvement! be in the principle, a patent may be obtained 
for the improvement. Evans v. Eaton^ 3 Wash, C. G. R. 443. 

210. A witness, who uses a machine resembling that of the plaintiff, is not an 
incompetent witness for the defendant ; because the patent of the plaintiff may be 
defective, as the Court cannot, in the case in which he is offered as a witness, de- 
clare the patent void, so as to benefit the witness ; although in this case a verdict 
should be given for the defendant, on the ground that the plaintiff was not the ori- 
.ginal inventor of the machine. Id. 

STATUTES OF THE UNITED STATES VIII. 

Priority acts. 

211. Under the 2d and 4th sections of the act of the 3d of March, 1797, c. 368, 
a certified transcript from the books of the Treasury is evidence against the de- 
fendant ; and no claim for any credit can be admitted at the trial, which has not 
been presented to, and disallowed by the accounting officer of the Treasury, (unless 
in the cases excepted by the act,) although no proceedings have been had against 
the debtor, under the act of the 3d of March, 1795, c. 289, by notification from ' 
the Treasury Department, requiring him to render to the Auditor of the Treasury 
his accotmts and vouchers for settlement. Walton v. United States^ 9 Wheat. 651. 

212. Qumre, Whether the act of the 3d of March, 1795, c. 289,*is not virtually 
repealed by the act of the 3d of March, 1797, c. 368 ? Id. 

213. It is obvious that the latter clau>se of the 65th section of the act of 1799, 
ch. 128, is merely an explanation of the term ^^nsolvency," used in the first clause ; 
and embraces three classes of cases, all of which relate to living debtors. The 
case of deceased debtors, stands wholly upon the alternative in the former part of 
the enactment. Canard v. Atlofntic his. Co. 1 Peters. 439. 

214. Insolvency, in the sense of the statute, relates to such a general divest- 
ment of property, as would in fact be equivalent to insolvenc}^ in its technical sense. 
It supposes, that all the debtor's property has passed from him. Id. 439. 

215. Mere inability of the debtor to pay all his debts, is not an insolvency withia 
the statute ; but it must be manifested in one of the three modes pointed out in 
the explanatory clause already referred to. Id. 439. 

216. The priority, as limited and established in favour of the United States, is 
not a ria;ht which supersed.es and overrules the assignment of the debtor, as to any 
property which the United States may afterwards elect to fake in execution, so as 
to prevent such property from passing by virtue of such assignment to the as- 
signees ; but it is a mere right of prior payment out of the general funds of the 
debtor in the hands of the assignees. Id* 439. 

217. The assignees are rendered personally liable, if they omit to discharge the 
debt due to the United States. Id. 439. 

218. It never has been decided by this Court, that the priority of the United 
States will divest a specific lien, attached to a thing, whether it be accompanied by 
possession or not* Id. 441. 
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il9, A general lien by judgment on land, does not constitute, per $€, a property 
or right in the land itself. It only conferu a right to levy on the same, to tihe ex* 
elusion of other adverse interests, subsequent to the judgment ; and when the- levy 
is actually made on the same, the title of the creditor for this purpose relates back 
to the time of his judgment, so as to cut out intermediate incumbrances. But sub-* 
ject to this, the debtor has full power to sell, or otherwise dispose of the land. Id^ 
443. 

220. Insolvency or inability to pay his debts, by any one who is a debtor to (he 
United States, does not give the United States a preference, unless the same be 
accompanied with a voluntary assignment of all (he property of the debtor for the 
benefit of his creditors. Alitety if there be a legal insolvency. Thelussony. Smith j 
1 Peters^ C. C. R. 196. 

221. Under the 5th section of the act of March, 1797, an assignment, to entitle 
the United States to their priority, must be an assignment of all the debtor's pro-» 
perty ; but it need not be for the benefit of all his creditors. United States v. MoUj 
1 Paine, 188. 

222. An assignment made by a debtor of the United States, when his property 
was about being levied upon, under judgments obtained against him by one of his 
^editors, in trust, first for the debt of such creditor, and then for the debt of the 
United States, was held to be a voluntary assignment, and fraudulent and void 
against the United States, notwithstanding the creditor gave up his intention of le** 
vying, in consideration of such assignment, and that the property might be sold 
under it to the best advantage, for the benefit of the U. States. Id. 

228. And on a biU filed by the United States, to obtain their priority ifx Such a 
casoy against the creditor and sureties, who were joint assignees of the debtor'* 
estate, the Court refused to suspend its decree in favour of the UnitedStates, against 
the assigned property, until they should have proceeded to execution on their judg« 
ment against the sureties, or to make any decree in favour of the creditor against 
the sureties, notwithstanding the assignment had been received by the creditor for 
their benefit, and at their request, and they, by becoming parties to it, had cove-^ 
nanted for the execution of its trusts. Id.\ 

224. Qtuere, Whether such relief would have been afibrded the creditor if tho 
aureties had been properly before the Court for that purpose ? Id. 

225. An assignment under the act of Congress, of 1797, to entitle the United 
States to their priority, must be an assignment of all the debtor's property^: that is, 
the assignment must be a general one as opposed to a partial assignment, or an as- 
isignment professedly of a part only of the debtor's property. United States v« 
Clarke, 1 Painef 629. 

226. Where there is an- omission of an article of property in an assignment 
which purports to be general, but which does not show that the intention was that 
the assignment should be partial as opposed to a general one, it does not take the 
cai^e out of the act. Id. 

227. If the assignment does not on its face appear to be general, the &nus prO', 
bioidi is on the United States. Id. 

228. The priority of the United States does not attach by the mere concealment 
of their debtor while insolvent. The '* legal bankruptcy" mentioned in the act 
applies only to cases of legal insolvency, where by operation of law the debtor'a 
property is taken out of his hands to be distributed by others. Id. 

229. An assignee is not liable under the act until notice of the debt due the 
United States. But the notice need not be given by the United States, nor is a 
judgment or suit against him necessary in order to charge him with notice. The 
notice must be such as is required in ordinary cases of trustees, and enough to put 
a prudent man on inquiry. Id^ 

230. Where the debtor, at the time of making the assignment, informed the as- 
signee that he was surety on a bond to the United States, and that he believed the 
bond was broken, it was held sufficient notice to the assignee. Id. 

231. The. bond on which he was such surety was a paymaster's bond, condi- 
tioned that the latter should well and truly account for and pay over all moneys re 
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eemd by him as such paymaster : Held, that the debt of the paymaster to the 
United States was created by the advances made to him, and not at the time of 
striking a balance of account against him on the Treasury books ; and that the 
surety became a debtor as soon as the paymaster failed to account according to 
law. /(i. 

232. And it was held, that it was not necessary that the debt of the surety should 
be ascertained by a judgment against him in order to make the assignee chargeable 
with its payment ; but that the latter might in the action against himself have the 
benefit of any reduction which the surety was entitled to. Id. 

233. Where the United States are entitled to a priority, they can bring an action 
of [assumpsit against the assignee for moneys received by him under theassign- 
ment Id* 

234. The article omitted in the assignment was a debt from the assignee to the 
debtor of the United States, growing out of a previous partnership between them. 
After the making of the assignment the assignee gave the debtor his bond for the 
debt : Held, that if the bond was given for moneys of the debtor in the assignee's 
hands at the making of the assignment, the amount might be recovered in assumpsit, 
but not if it grew out of unsettled partnership concerns. Id. 

235. Where assumpsit is brought against an assignee, and he has funds which 
cannot be reached by the action, it aeemSj that he is not entitled to a deduction for 
his expenses incurred in the preservation of the property, and the execution of his 
trust. Id. 

236. Where a part of the assigned property had been sold at auction under the 
direction of the assignee, it was held enough prima facie to show that he had re- 
ceived the price for which it was sold. Id. 

237. Where the consignee of a cargo had given bond for the duties, which the 
surety wasxompelled to pay, and both consignee and owner had become bankrupt, 
the surety is not entitled to a preference over other creditors of the bankrupt owner, 
under the 65th section of the collection act of March 2d, 1799, ch. 128. Such 
owner not being the principal in the bond within the language of the act. ChUds 
V. Shoemaker^ 1 Wash. C. C. R. 494. 

238. A surety on custom-house bonds, who has paid the same after a commis- 
sion of bankruptcy had issued, is entitled to a preference over the general creditors, 
and is to be first paid out of the effects of the bankrupt. Mott v. Maris* aasignteSf 
2 Wash. C. C. R. 196. 

239. P. paid a sum of money to the United States. as surety for S. in a bond 
for duties. S. became insolvent, and assigned his effects to Baker, who received 
$4000, under the assignment, mixed the same with his own funds, and afterwards 
became bankrupt, and the defendants were appointed his assignees, but no effects, 
known to be part of the estate of S. came into their hands. Hdd^ that although 
the United States might, under the 65th section of the collection act, be entitled to 
claim of the defendants, to the amount which came into the hands of B, as the as- 
signee of S, the provisions of the law do not extend to the surety who has paid the 
bond, the same rights and privileges. Pollock v. Baker^s assignees^ 2 Wash. C. 
C. R. 490. 

240. The preference given to the United States over other creditors, in suits 
airainst collectors, does not destroy a prior, legal lien. United Slates v. Sheriff of 
Charleston^ Bee, 196. 

241. If the persons or property of debtors of the United States, are within the 
jurisdiction of our Courts, the United States have a priority over all other clainv 
unts. Harrisotk v. Sterry, Bee, 244 « 
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Revenue and navigation acts. (A) Impost acts. (B) Excise acts. (C) 

Registry of vessels a^ts* (D) Slave trade acts. 

(A) Impost acts. 

242. Under the 91st section of the duty act of 1799, c. 128, the share of a for- 
fbiture, to which the collector, &c. of the district, is entitled, is to he paid to the 
person who was the collector, &c. in office at the time the seizure was made, and 
not to his successor in office at the time of condemnation and the receipt of the 
money. Buel v. Van JV€M,8 Wheat. 312. 

243. The French tonnage duty act of the 15th of May, 1820, c. 126, inflicts no 
forfeiture of the vessel, for non-payment of the tonnage duty. The duty is collecta- 
ble in the same manner as by the collection act of 1799, c. 128. T}u •ApoUoHf 9 
Wheat. 362. 

244. The 29th section of the collection act of 1799, c. 128, does not extend to 
the case of a vessel arriving from a foreign port, and passing through the contermi- 
nous waters of a river, which forms the boundary between the United States and 
the territory of a foreign State for the purpose of proceeding to such a territory. Id. 

245. In a libel of information under the 67th section of the collection act of 1799, 
c. 128, against goods, onaccount of their diflering from the contents of the entry, 
it is not necessary that it should allege an intention, of defrauding the revenue. 
200 ChesU of Tea, 9 Wheat. 430. 

246. The term ^' bohea tea," is used in the duty act in its known commercial 
sense ; and the 6o^a of commetce is not usually a distinct and simple substance, 
but is a compound, made up in China, of various kinds of the lowest priced black 
teas. But, by the duty acts, it is liable to the same specific duty, without regard 
to the difference of quality and price. Id. 

247. The Secretary of the Treasury has authority, under the remission act of 
the 3d of March, 1797, c. 361, [Ixvii.] to remit a forfeiture or penalty accruing un- 
der the revenue laws, at any time, before or after a final sentence of condemnation 
or judgment for the penalty, until the money is actually paid over to the collector 
for distribution. The United States v. Morris^ 10 Wheat. 246. 

248. Such remission extends to the shares of the forfeiture or penalty to which 
the officers of the customs are entitled, as well as to the interest of the United States. 
Id. 

249. Under the duty act of 1799, c. 128, [cxxviii.] s, 43, it is no cause of for- 
feiture, that the casks, which are marked and accomfianied with the certificates re- 
quired by the act, contained distilled spirits which have not been itnported into the 
United States, or a mixture of domestic with f4»reign spirits ; thQ object of the act 
being the security of the revenue, without interfering with xhofi'^ mercantile devices 
which look only to individual profit, without defrauding the government. Sixty 
Pipes of Brandy, 10 Wheat. 421. 

250. The words <' true vaitie,^' in the 11th section of the duty act of the 20th 
of April, 1818, c. 361, mean the actual cost of the goods to the importer at the place 
from which they were imported, and not the current ntarket value of the goods at 
such place* The Untied States v. Tappan^ 11 Wheat. 419. 

251,' If the collector, in fact, suspect that the goods are invoiced below the cttr- 
rc'iii market vo/ue thereof, at the place from which they were imported, but does not 
suspect that they were invoiced below the irtie and actual cost thereof to the im- 
porter, the collector has no right to direct an appraisement. Id. 

252. But, whenever, in the opinion of the collector, there is just ground to sus- 
pect that the invoice does not truly state the actual cost of the goods, he may di- 
rect the appraisement, and is not bound to disclose the grounds upon which he forms 
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that opinion, whether it is formed from his knowledge or information of the current 
nuurkei price of the goods, or other circumstances affording grounds to suspect the 
invoice to be fraudulent. Id. 

253. The term '< concealed^** as used in the 68th section of the duty act of the 
2d of March, 1799, ch. 128, applies only to articles intended to be secreted and 
withdrawn from public view un account of the duties not having been paid, or secur- 
ed to be paid, or from some other fraudulent motive. The forfeiture inflicted by 
that section, does not extend to a case where, the duties not having been paid or 
secured in any other manner than by giving the general bond, and storing the goods 
according to the 62d section of the act, the goods were fraudulently removed from 
the 8tore-*house agreed upon by the collector and the importer, by some person other 
than the claimants, who were bona fide purchasers of the goods^ and without their 
knowledge and consent, to another port, where the goods were found stowed on 
board the vessel in which they were transported, in the usual manner of stowing 
such goods when shipped for transportation. Untied States v. 850 ChesU of Tea^ 
12 Wheat 486. 

254. Under the 62d section of the act, in the case of teas, the duties are ** secured 
to be paid/' in the sense of the law, by the single bond of the importer, accompanied 
by a deposit of the teas imported, to be kept under the lock and key of the inspec- 
tor, and subject to the control of the collector and naval officer, until the duties are 
actually paid, or otherwise secured; and no forfeiture is incurred, under the 68tb 
section, by the removal and concealment of goods on which the duties have been 
thus '' secured to be paid." Id, 

255. To authorize the seizure and bringing to adjudicfUion of teas, under the 43d 
section of the act, it is necessary, not only that the chests should be unaccompanied 
by the proper certificates^ but also by the marks required to be placed upon them 
by the S9th section. Id* 

256. The lien of the government for duties, attaches upon the articles from the 
moment of their importation, and is not discharged by the unauthorized and illegal 
removal of the goods from the custody of the custom-house officers. Id* 

257* Qii<iBrey Whether such a lien can be enforced against a bona fide purchaser 
without ncitice that the duties were not paid or secured ? Id, 

258. A question of fact, under the 46lh section of the collection act of the 2d 
March, 1799) c. 128, exempting from duty the wearing apparel and other personal 
baggage of persons arriving in the United States. The Robert Edufordsy 6 Wheat. 
187. 

259. Under the 67th section of the collection act of the 2d of March, 1799, ch. 
128, where goods were entered by an agent of the owner on his behalf, and the entry 
included only a part of the goods which the packages contained, and the owner sul>- 
sequently made a further, or post entry of the residue of the goods ; and the pack- 
ages being opened several days afterwards and examined by the collector in the pre- 
sence of two merchants, and their contents found to agree with the two entries taken 
together, but to differ materially from the first entry ; held^ that the collector was not 
precluded from making a seizure of the goods after the second entry, for a variance 
between the ccmtents of the packages and the first entry, and that such seizure roust 
be followed by confiscation, unless it should appear that such difference proceeded 
from accident and mistake, and not from an intention to defraud the revenue. The 
United States v.^ix Packages of Goods^ 6 Whcai. 520. 

260. A bond given for the payment of duties, in the alternative required by the 
act, 1799} ch. 128, is discharged by performance of either part of the condition 
at the election of the obligor, although the sum named in the condition t>e less than 
the duties. United States v. Thompson^ 1 GaUis, 388. 

261. The collector, by the act of 9th January, 1809, ch. 72, was authorized to 
seize foe any violation, and would have had the right, even upon general principles. 
The Bolinoy 1 GaUis. 75. 

262. To make such a seizure legal, it was not necessary that it should be made 
by the collector in person, or by his written authority ; nor that a record of such 
seizure should be made. Id. 
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263. It was not necessary that the collector's notice, under this act, should spe- 
cially state the requisitions of the act. Id. 

264. The 50th section of the collection act, 1799} ch. 128, applies to all cases of 
unlading goods without a permit in any port or place within any collection district, 
whether originally intended for the port of discharge or not. The Industry, 1 Gal* 
lis. 114. 

265. Quare^ if the the 27th section of the same act be not confined to cases of 
illegal unlading before the vessel has arrived at a port of deliveryi or at least to an 
milading without such port. Id, . 

266. A vessel is forfeited by the unlading without a permit of goods exceeding 
^400 in value, which were not brought in such vessel from a foreign port, but trans^ 
shipped into her on the homeward voyage. The Harmony j 1 Gattis. 123. 

267* Duties accrue upon the arrival in a port with intent to unlade the cargo 
there, and not upon the entry of the goods at the custom-house. The importation 
is complete on such arrival. United States v. Lindsey, I QaUis. 365. 

268. Under the 8th sec. of the coasting act, 1793, ch. 8, no forfeiture is Incurred, 
imtil the vessel has actually broken ground with intention to commence a foreign 
voyage. The JuUan, 1 GaUis. 43. 

269* The forfeiture in such cases does not attach, until the vessel has actually 
quitted the port, with an intent to proceed on such foreign voyage. The Friendship^ 
1 Gallis. 45. 

270. '* Foreign voyage," in the 8th sec of the coasting act, means a voyage in- 
tended to some place within the jurisdiction of a foreign country, or at least without 
the territorial waters of the United States. The Lark, 1 Gallis. 55. 

27 1 • If a coasting vessel be engaged in illegal traffic, it is a good cause of for- 
feiture within the 32d sec. of the act, 1793*, ch. 8. The Two Friends^ 1 Gallis. 1 18. 
The Juliaj 1 GaUis. 233. The Mars, I Gallis. 237. 

272. If a vessel licensed for the fisheries take on board goods with intent to 
transport them on an illicit voyage, it is sufficient '^ trade other than that for which 
she is licensed," within the same section. Id. 118. S. P. The ElizCy 2 Gallis. 4. 

273. A licensed vessel, transferred in whole or in part to a foreigner, is forfeited 
under the same section, notwithstanding upon such transfer the license becomes 
void. Jd. 118. 

274. Under the same section, the cargo found on board at the time of seizure, 
is forfeited, and not merely the cargo on board at the time of committing the of- 
fence. IcL 

275. A voyage to a foreign port within the usual voyage of vessels licensed for 
the fisheries, is not a '* foreign voyage" within the meaning of the 8th section of the 
act, 1793, ch. 8. There must be an intent to trade. The Three Brothers^ 1 
Gallis. 142. 

276. If a coasting vessel arrive from one district at another district in the same 
state, having on board foreign goods exceeding eight hundred dollars in value, without 
being provided with, or exhibiting a manifest of such cargo, it is not an offence for 
which the vessel is forfeited under the act, 1793, ch. 8. The America, 1 Gallis. 23 1. 

277. The provisions of the 30th sec. of the collection act of March 2, 1799, ch. 
128, apply to vessels arriving at a port, whether the arrival be voluntary br by 
stress of weather, or the port be the intended port of discharge or not. United States 
V, Webber, 1 Gallis. 392. 

278. An inspector is an officer of the customs, the obstruction of whom is an of- 
fence within the 71st section of the act, 1799, ch. 128. United States v. Sears, % 
Gallis. 215. 

279. If an inspector be commissioned and sworn, and in the actual execution of 
thedutiesoftheoffice, with the knowledge of the treasury department; it is suffi- 
cient proof of his being regularly appointed, even supposing that the approbation of 
the secretary of the treasury were necessary to supb specific appointment. Id. 
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280. On a trial for obtlriietiiig an inapeetor, it ia not naeeaaary to produce the 
eolleetor'a commissioD, who appointed him. Proof that the collector acts in such 
office de faeto^ ia sufficient. Id. 

281. A <* foreign port or place," wkhin the meaning of the 1st section of the act 
of 6th July, 1812, chap. 129, is a port or place within the sovereignty of a foreign 
nation. Tke Eliza, 2 GalUt. 4. 

282. If a vessel licensed for the coasting trade engage in smuggling foreign 
goods, she ia forfeited under the 32d seo. of the coasting act* Tke Ruolutionj 2 
GaUU. 47. 

283. No person can be permitted to set up the defence, that goods unladen within 
the 27th section of the act of 2d March, 1799, ch. 1 28, were unladen by unavoida- 
ble accident, necessity or distress, unless he has made the reqiHsite proofs thereof 
stated in that section, before the collector, or has been prevented by inevitable acci- 
dent, fcc. from furnishing such proofs. United Statt$ v. Haywardf 2 Gatft*. 
486. . 

284. It is no legal evidence of such proofs having been furnished to the collect- 
or, that he has admitted Ihe goods to entry ; nor is such entry any lagal evidence of 
the existence of such accident, necessity or distress. Id. 

285 The belief of the collector is a legal evidence of the existence of such acci- 
dent, necessity or distress. Id, * 

286. The presumption, which the law makes in favour of the good faith and in- 
tegrity of the collector, is for his own protection ; but it can, in ne respect, vary the 
rights of third persons, or change the' general rules of evidence applicsfUe to such 
rights. Id. 

237. It is a good defence under the 60th sec. and 92d sec. of the act of 2d March, 
1799, ch. 128, that the party has been prevented, by inevitable accident, necessity 
or distress, from complying with the requisitions thereof. But such defence, is not 
allowable under a plea, which simply puts in issue a denial of the facts constituting 
a forfeiture within those sections. Id. 

288. If the proper port of entry for the District be in possession of the enemy, tlie 
collector of the customs has a right to remove the custom-house to some other 
convenient port within the District, and there to admit vessels to entry. Id. 

289. If an unlivery of a foreign vessel, at the port of entry for the District become 
impossible from the port being in possession of the enemy, and such unlivery be in- 
dispensable for the preservation of the property, it may be l-iwfully made at a port 
of delivery only. Id, 

290. What constitutes a case of unavoidable accident, necessity or distress. An 
imminent and immediate danger of capture, &c. constitutes such a case ; but not if 
the danger be remote, or not instant and pressing. Id. 

291. To authorize an unlading under the 27th sec. of the act of 2d March, 
1799, as in a case of accident, necessity or distress, the danger of capture must act 
directly on the goods or vessel, and the circumstances must be such, as render an 
immediate unlading indispensable to the safety of the goods,. and not merely such 
as render it hazardous or impracticable to carry the goods to their port of destina- 
tion. M* ^ 

292. Fines imposed for obstructing officers of the customs as well as penalties, 
under the act of 1799, ch. 128, are to be received and distributed by the collector. 
Ex parte Marquandy 2 GaUis. 552. 

293. An officer of the customs, duly commissioned, and acting in the duties of 
his office, is presumed to have taken the regular oaths. United States v.Bachelder^ 
2 GaUis. 15. 

294. If the collector appoints and commissions an inspector, the approbation of 
the Secretary of the Treasury is presumed. Id. 

295. The office of an inspector of the customs ceases with that of the collector 
who appointed him ; and an indictment for resisting such inspector after the resig- 
nation of the collector, and before his being re-appointed to office by the succeed- 
ing collector, cannot be sustained. United States v. Wood,2 GalUs. 361. 
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296. The Secretary of the Treasury has no power to remit penalties, unless in 
eases provided for by law. The MargartttOf 2 GalUi. 519* 

297. If the Secretary recites his authority under a special act, and assumes to 
remit in pursuance of that act, the remission, if unsupported by such act, cannot be 
supported under the general act,'of 3d March, 1797, ch. 67. Id. 

298. Under the act of 27th Feb. 1813, ch. 176, the Secretary of the Treasury 
had no authority to remit penalties for goods substquently imported, contrary to the 
non-importation acts. Id. 

299. Under the act of 3d March, 1797, ch. 67, the District Judge must state 
the factty and not merely the evidence of the facts ; and the secretary must proceed 
upon the statement only. Id. 

300. In making such statement the judge acts judicially, and is bound by the 
same rules of evidence as in other cases. Id. 

301. A statement by the district judge, that the claimant only swore to the facts 
before him, is not legal proof under the act of 1797, upon which the secretary is 
authorized to remit. Id. 

302. Under the act of 27th Feb. 1813, ch. 175, the secretary had no authority 
to remit a part only of the property forfeited. He was bound to remit the whole 
penalty or forfeiture, if any. Id. 

303. Neither under the act of 1797, nor that of 1813, had the secretary any 
authority to remit the Collector's share of the forfeiture eo nomine. Id. 

304. Until final judgment, no part of the forfeiture vests absolutely in the collec- 
tor ; but af\er final judgment his share vests absolutely, and cannot be remitted. Id. 

305. QiUBre, Whether j^nex for offences, as well as penaliiee andforfeilweey can 
be remitted by the Secretary of the Treasury under the act of 1797, ch. 67 ? Ex 
parte Marqtumd^ 2 GaUie. 555. 

306. If an officer of the customs seizes goodsj a party, who resists the seizure, 
is not guilty of concealment within the 69th section of the collection act of 2d 
March, 1799,ch. 128, merely by such act of resistance ; although the goods are 
taken away, and wholly removed fVom the custody of the officer in consequence 
thereof. United StiUes v. Famsworthj 1 Mason^ 1. 

307. Debt lies in favour of the United States against the importer for the duties 
due on goods imported. United States v. Lymany 1 Mason^ 482. 

308. The right to duties accrues by the importation with an intent to unlade ; 
and immediately upon the importation the duties become a personal charge and 
debt on the importer. Id. 

309. A bond taken at the custom house to secure the duties due by the importer 
is not an extinguishment of the debt so accruing, but merely collateral security for 
its payment. Id. 

310. No person but the owner or consignee, or in case of his sickness or ab- 
sence, his agent or factor, is by the revenue laws entitled to enter and bond goods 
at the custom house. A sub-purchaser after importation has no such right. Id. 

311. The collector has no authority to receive the bond of any person as secu- 
rity for the payment of duties, except such person be legally entitled to enter them. 
Jd. 

312. Debt lies against the importer for the duties on smuggled goods. So^ 
where by mistake or accident, or fraud, no bond is given to secure them. So 
where short duties only have been paid. Id. 

313. An information of debt, or an information in the nature of a bill of disco- 
very and account, is a proper remedy for the United States in such cases. Id. 

314. In a libel on the 50th section of the revenue act of the 2d March, 1799, 
ch. 128, it is not necessary to allege the goods to be of foreign growth or manufac^ 
ture. The Betsey ^ 1 Mason^ 355. 

315. The 27th section of the revenue act of 2d March, 1799, ch. 128, conv- 
prehends foreign as well as American vessels, bound to the United States. Id. 

316. The 66th section of the revenue act of 1799|Ch. 128, by theteribs, ^^ actual 
costf*^ means the true and real price paid for the goods in case of a bona fide sale. 
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and dM forfeiture it bot inflicted by that eectidii when the goods are invoiced ac- 
cording to such price, or a real bona fide sale, although the purchase be below the 
ordinary nuirket price. But the terms ** actual cost" do not apply to the case of a 
voluntary giA or conveyance, wh^n the substantia] consideration is not money or 
its equivalent estimated at a money price. Nor do they apply to a case where the 
consideration is partly money, and partly love and affection. United Statee v* 10 
Packages of Goodt^ 2 Maeon^ 48. 

317. The 54th section of Uie revenue collection act of 1799, ch. 128, respect- 
ing the breaking of locks and fastenings put on vessels by inspectors, applies to 
▼easels in the coasting trade as well as vessels coming from foreign ports. United 
Siatee v. Manior^ 2 Mason^ 123. 

318. An appraisement regularly made under the act of 18th AprO, 1818, ch. 74, 
for the purpose of ascertaining the value of goods subject to an ad vaiorem duty, 
is conclusive as to the value on which the duty is to be estimated, and no evidence 
is admissible to prove, that the aciwd eoH or vahe is different Tappan v. UnUtd 
States^ 2 Maeon, 393. 

319. The act of 1 8th April, 1818, ch. 74, for the purpose of ascertaining the 
vahie of goods subject to an ad valorem duty, is strictly constitutional. But it has 
not changed the basis of the valuation, on which duties are ordinarily to be estimat- 
ed. The ^* actual eost^^^ is still the true basis ; and an appraisement under the 11th 
section, is never to be ordered by the collector, unless he personally suspects, that 
the invoice is undervalued, for that section applies only to fraudulent invoices. Id. 

320. Silver dollars are <* goods, wares, and merchandise," within the 50th section 
of the revenue act of 2d March, 1799, ch. 128, for the landing of which a permit 
from the custom-house is necessary. The Elizabeth andJancy 2 Mason^ 407. 

321. Where, by mistake, fraud, or accident, the tonnage and light duties, paya- 
ble by law, are not paid by the owner of a vessel, an action of debt lies against him 
to recover them. But not against a mere consignee of the vessel, for he has no in- 
terest or special property in the vessel. U. States v. Hathaway j 3 Jlfoaon, 324. 

322. Neither by the British treaty of 3d July, 1815, nor by any act of Congress, 
flor by the President's proclamation of 24th August, 1822, are British ships coming 
from ports in British colonies, entitled to enter American ports, on payment of the 
same tonnage and light duties as American vessels ; but thej are to pay the full du- 
ties on foreign vessels. The treaty of IS15 applies only to vessels^ coming from 
European ports. Id, 

323. By the revenue act of 20th April, 1818, ch. 74, s. 4, in calculating duties 
on ad valorem goods, the actual cost is to be taken, including all charges except 
e^mmissionsj outside packages, and insurance. U. States v. May, 3 Mason, 98. 

324. If the importer actually pays commissions, the charge is excepted. Id, 

325. Nor is it any objection that an agent of the importer makes him debtor for 
4he goods in the invoice, as bought of the agent, if in fact he has acted only as agent 
for the importer in the purchase. Id. 

326. Where a collector's term of office expires under the act of 1820, be is en- 
titled to one half of the commissions upon bonds taken by him and then outstanding, 
and collected by his successor, as being a case within tne equity of the act of 1799, 
ch. 129. Bates v. Drury, 4 Masm, 118. 

327. The words of the 29th section of the revenue act of 1799, ch. 128, '< mors 
interior district,** mean a district more interior within the common sense of the 
terms, that is, further within the indentations, or inlets, of the contiguous and adja- 
«cent country; U, States v. Bearse, 4 Mctson, 192. 

328. A vessel, arriving in the district of Barnstable from Nova Scotia, and 
bound to New-York, must make entry in Barnstable district, for New- York is not, 
in the sense of the 29th section, '^ a more interior district,*^ with reference to Barn- 
stable. Id. 

329. UatH made of Palmetto leaf are not hats made of straw, chip, or grass, 
within the act of 22d May, 1824, ch. 136, and therefore pay only a duty of 15 per 
cent, ad valorem. U. States v. Goodwin, 4 Mason, 128. 
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330. A vessel, eognged ia tlie coattiag trade, and having goods on boardi wbich^ 
have not paid duties, is oot within the purview of the 50th section of the revenue 
act of 1799, ch. 128, as to landing foreign goods without a permit* Jackaon v. l/» 
States 4 MaaoHj 186. 

331. The proviso in the revenue collection act of 1799, ch. 128, s. 62, as to 
transfer before entry of goods, does not interfere with the general validity of such 
transfers. Its object is only the security of the duties due to the government, and 
the duties on the goods being paid, the transfer, ifbonafidej is complete for alMe^ 
gal purposes. D^ Wolf v. Hmria^ 4 Musan, 5154- 

332. The second proviso of the 62d section of the collection act of 1799, ch. 
128, makes the consignee of goods liable as owner for the duties thereon ; but it 
does not prevent the consignee from passing, by sale or otherwise, a good title to 
the same goods, subject only to the payment of the duties thereon. If the con^ 
signee owes other bonds for duties, which are due and unpaid, he is entitled to no 
credit for duties at the custom-hoase ; but the goods themselves may pass by sale, 
and are liable only for the duties payabb thereon, and not for other d«ties due and 
unpaid. Howland v. HarrU^ 4 liaaon^ 497. 

333. The fourth section of the act of 1820, ch. 122, referring to the act of 1813, 
ch. 65, and that referring again to the revenue acts of the United States, as to the 
mode of suing for, and recovering penalties and forfeitures, &c. does not, by impli- 
cation, adopt the 71st section of the collection act of 1799, ch. 128, as to the onus 
probandi being thrown oi; the claimant, on seizures under the act. Ths Abigail^ 3 
ilfa50ft,33l. 

334. The surveyor appointed for the port of Zastport, under the act of 7th Maj, 
1822,ch. 107, is surveyor of the District of Passamaquoddi/y and entitled to act for 
the whole district, and receive fees accordingly, j^yer v. Thatcher^ S Masony 153» 

335. The prohibitions of the act of 2d March, 17^9, ch. 128, do not extend to a 
case, where merchandise has be^n taken out of a vessel, more than four leagues 
from the coast. I Peterr C. C R. 7, The Virfi^n* 

$36. A merchant vessel, from which goods are unladen without a permit, after 
her arrival within the limits of the United States, but before she has reached her 
port of destination, is not liable to forfeiture under the act of Congress, passed 
March 2d, 1799. The Hunter, I Peters' G. C. R. 10. 

337. Under the 93d section of the duty act of 1799, unless a manifest of the cargo 
on board of a vessel about to depart from* a port in the United States for a foreign 
port, be sworn to, and delivered or tendered to the collector, by the nuuterf or person - 
having command of the vessel, the collector is not boand to grant a clearance for 
such vessel. Bos v. Steely 1 Peters* C. C. R. 406. 

338. A nrianufacturer, living in an inland town of a foreign country, might, under 
the collection law of 1799, and before the act of 20th April, 1818, invoice any ar- 
ticle manufactured by bim, and exported to the United States, at the actual cost of , 
the raw material, and the price or value of the labour employed in manufacture, 
adding the expense of transportation to the seaport whence it was shipped. This 
is the cost at the place of expertation within the meaning of the law. 15 Btdes of 
Paper v. U. Sla'eSy 1 Paine, 149» 

339* It was holden a sufficient and legal excuse for an incorrect entry of goods, 
that they were entered from an invoice made out in great hurry and agitation, while 
the goods were packed at Caen, in the absence 4)f the owner, in order to secure them 
by removal from an apprehended pillage by the Prussian soldiery, who occupied the 
place. 17. States V. JVine Packages of Linen, 1 Paine, 129« 

340. Where goods are seized as forfeited, under the act of 20th April, 1818, for 
being entered at the custom-house differently from the invoice, the inquiry cannot be 
made at the trial, whether such difierence proceeded from accident or mistake, the 
question being referred exclusively to the Secretary of the Treasury. U. Slates v. 
One Case Hair Pencils, 4 Paine, 400. 

341. Nor has the collector a right to make such inquiry on the seizure, of goods 
under this act. Id. 
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343. The provision fai the act of 2d March, 1799? allowing inch inquiry to be 
made by the Court or collector, is impliedly repealed by the act of 20th April, 
1818. Id. 

545. The spirit of the revenue laws is not to create a forfeiture of property, 
except for acts of the owner attended with fraud, misconduct, or negligence. 17. 
States V. 65 1 Chests of Tea^ 1 Fatne, 499. 

S44. He is not to suffer for the fraud, misconduct, or n^ligence of the revenue 
t>fficers, in which he does not participate. Id. 

345. Spirits, wines, and teas are not subject to seizure, under the 4Sd section of 
the collection law, which declares, that '* if any chest, Ssc. shall be found in the pos- 
•ession of any person, unaccompanied with the marks and certi6cates, it shall be 
presumptive evidence that the same is liable to forfeiture," unless the certificates and 
mariLs are both wanting. Id. 

546. ^' Possession of any person," as used in this section, means the possession of 
the purchaser, to whom the certificates are required to be delivered on a sale, and 
not the possession of a wrung doer. Id. 

347. The collection law is adapted to a regular and usual course of business, 
and extraordinary cases where a compliance with its letter is impracticable, do not 
come within its sense and meaning. Id. 

848. The information alleged, that the teas were unaccompanied by marks and 
certificates ; but the proof was, that the certificates only were wanting : Hcldj that 
the averment was unsupported by proof. Id. 

849. And the necessity of this allegation shows that the true construction of the 
act is, that both must be wanting. Id. 

350. The want of marks and certificates, and not the illegal importation or non- 
payment of duties, is the specific cause of forfeiture under this section. Id. 

351. And this is evident, from its not being necessary to allege in the information, 
that the teas were illegally imported, or the duties unpaid, but only that they were 
unaccompanied with marks and certificates. Id. 

352. So of the other provisions of the act, their object is to guard against illegal 
importation dnd the non-payment of duties ; but the forfeiture which they create is 
incurred only by a violation of the special regulations which the law has provided 
as guards and checks. Id. 

353. The marks and certificates being evidence only of a lawful importation, the 
want of them affords no presumption of the non-payment of duties. Id» 

354. Impolicy of allowing a forfeiture where it is to be the consequence of the 
fraud or negligence of such revenue officers as might entitle themselves to a share 
of it. Id. 

355. The general bond of the importer for duties on teas, accompanied with a 
deposit of the teas, as provided fur by the 62d section of the collection law, is a 
securing of the duties, within the meaning and true interpretation of the 43d sec- 
tion. Id. 

356. And if this were not such a securing of the duties, the teas could not have 
bf en landed. 

357. A deposite, in all cases under this act, is in effect, a pledge, and in lieu of 
the personal sureties dispensed with, unless specially declared to be otherwise. 
Id. 

358. Whether, if government regain the possession of teas irregularly obtained 
from their keeping, without the payment of duties, they can enforce their lien for 
the duties, or how long such lien continues after the teas have got into circulation 
in the market? Q^are. Id. 

359. A forfeiture for the embezzlement of wines, &c. under the 5th section of 
the act of April 20, 1818, is incurred only by the act of the owner, and not of a mere 
stranger, or tl\.e inspectors of the revenue. But the provisions of this act have no 
application to a case arising under the 43d section of the collection law. Id^ 

3C0. The Secretary of the Treasury h^s power, under the act for the mitigalio^ 
and remission of forfeitures, to remit as well the moiety or share allowed >o indivi- 
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dttab as the part beloogiDg to the government. United States v. Jlforria, 1 PaiMf 
209. 

361. And a decree pf condemnation or judgment has not the effect so to vest or 
consummate the rights of individuals, as to secure them against the exercise of this 
power* Id. 

362. There is no analogy between this power and the power of the King to par- 
don in England. Id. 

363. And it is a power wholly distinct from the constitutional pardoning powef- 
of the President, id. 

364. Its object is to afford merited relief where Courts of Justice are obliged to 
inflict the penalty. Id, 

365. The word prosectUiany as it is used in the act for the remission of penalties^ 
comprehends all the proceedings in a suit as well before as after judgment, including 
the execution. Id. 

366. Quarej As to the period at which the power of the Secretary to remit 
ceases ? /d. 

367* But, it seemSf not before the penalty has been collected and distributed. 
Id. 

368. Qumre, Whether the Secretary has the exclusive right to determine at what 
period he may legally remit? Id. 

369. Under the 66th section of the collection act of March, 2d, 17999ch. 128, 
goods must be entered at the market value at the place of exportation. Goodwi» 
V* United States, 2 Wash. C. C. R. 493. 

370. The laws of the United States do not require a person, in order to entitle 
himself to a clearance, to produce to the collector a certificate of his having corn* 
plied with, the Inspection Laws of the State ; unless the law of the State requires it« 
Bos V. Steele^ 3 Wash. C. C. R. 381. 

371. If a neutral, within the territory of one belligerent, contemplate an illicit in* 
tercourse with the enemy, such as to supply him with provisionsi the clearano« of 
the vessel might be withheld by the collector. Id. 

372. The collector must show probable cause for his suspicions ; and if the party, 
having it in his power to remove the suspicions by evidence, fails to do so he is not 
entitled to damages for the refusal of the clearance by the collector* Id. 

(B) Excise acts. 

373. The act of 24th July, 1813, which imposed '< a duty on all sugar refined 
within the United States," after the first day of January, 1814 ; did not subject to 
the duty, sugar refined before that day and put into moulds. United States v. Pen- 
nington, 1 Peter^ C. C. R. 113. 

374. A rectifier of spirits distilled from domestic materialsy is not a distiller of 
spirituous liquors within the meaning of the act of 24th July, 1813, sec. 98. U. 
Sfaies V. Tenbrook, 1 Peters^ C. C. R. I80. 

376. Whether, under the provisions of the act of 5th June, 1794, sugars, remain* 
ing in the place in which they were refined, when the law was repealed, were liable 
to pay the duties. Coxe v. Penington, 1 Wash. C. C. R. 65. 



N 



(C) Registry of vessels act. 



376. A case of forfeiture, under the 27th section of the registry of vessels act^ 
of December 31, 1792, c. 146, for the fraudulent use of a register, by a vessel not 
actually entitled to the benefit of it. Hie Luminary , 8 Wheat. 407. 

877. Under the 16th sec. of the ship registry act of the 31st of Decen^ber, 
1792, c. 1, a transfer of a registered vessel of the United States, to s! foreign sub- 
ject, in a foreign port, for the purpose of evading the revenue laws of the foreign 
couniryi with an understanding that it is to be afterwards reconveyed to the former 

34 
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owD6r» works a forfeitare, unless the transfer is made known in manner prescribe^ 
by the 7th sectio;n of the act. The Margaret^ 9 Wheat 421. 

378. The statute does not require a beneficial or bona fide sale ; bnt a transmu* 
tation of ownership, *' by way of trust, confidence, or otherwise," is sufficient. Id. 

379. The proviso in the 16th section of the ship registry act, being by way of 
exception from the enacting clause, need not be taken notice of in a libel brought 
to enforce the forfeiture. It is mattter of defence to be set up by the party in his 
cUiim. Id* 

380. The proviso only applies to the case of a pari otonery and not to a sole 
ommr of the ship. Id. 

381. The trial in such a case, is to be by the Court, and not by a jury, in seizures 
on waters navigable from the sea by vessels of ten tons burthen and upwards. Id. 

382. The ship registry acts of the United States hftve not changed the common 
law as to the roodoi in which ships may be transferred ; but only take from any 
ship not transferred according to those acts, the character of an American ship. 
Westofi y. Penntman, 1 Mason, 306. S. P. Fhilipa v. Ledley, I IVash. C. G. R. 
226. 

383. By the general maritime law, a transfer of a ship should be evidenced by a 
bill of sale. Id. 306. 

384. The legal title in a registered ship, may, consistently with the acts, exist 
in one person, and the equitable title in another ; and the disclosure of such equita- 
ble title is not required by the acts, unless one party be an alien. Id, 

385. A citizen of the tJited States, resident in a foreign country, may, under the 
act of 31st December, 1792, command a registered vessel of the United States, 
without her right to the payment of domestic duties being affected thereby ; but 
under the same act, he cannot be the owner of a vessel of the United States. U. 
States v. GillUSf 1 PeUrs' C. C. R. 160. 

386. It is not the scde of an American vessel to an American citizen, which sub- 
jeotsHho vessel to a forfeiture of her privileges ; but the neglect to obtain a new re- 
gisterj when the circumstances of the case, and the provisions of the act of Con- 
gress will permit the same to be obtained. Willing v. United States, I Wash. C. 
C R. 125. 

387. Where a vessel had been registered as an American vessel, when she be- 
longed in part to a foreigner, and she was afterwards sold for a valuable considera- 
tiou to a person ignorant of the fraud, a libel against her in the hands of such pur- 
chaser, was dismissed. United States v. The Anthony Mangin, 2 Peter^ Mm. 
Deeis. 452. 

388. By the licensing act of the United States of 18th February, 1793, no 
coaster can be sold in a foreign port, unless her license be previously surrendered ; 
nor is her American character changed by such transfer. But if she be condemned 
for violation of that law, and sold under order of Court, she may become foreign 
property. So if the purchaser under the first insufficient tide comply with the re- 
quisites of the act of Congress of 4th Aug. 1790. In either case she may be a 
lawful privateer under a foreign commission. U. States v. The Hawke, Bee, 34. 

(D) Slave trade ads. 

889. A libel of information, under the 9th sec. of the slave trade act of March 
2d, 1807, c. 77, alleging that the vessel sailed from the ports of J^Teto York and 
Perth Ambojff without the captain's having delivered the manifests required by law 
to the collector or surveyor of J^Tew^York and Perth Amboy^ is defective ; the act 
requiring the manifest to be delivered to the collector or surveyor of a single port. 
The Mary Ann, 8 Wheat. 380. 

390. Under the same section, the libel must charge the vessel to be of the bur- 
Ihen of 40 tons or more. In general, it is sufficient to charge the offence in the 
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words directing the forfeitQre ; but if the words are general, embracing a irbole 
class of individual subjectSj but must necessarily be so construed as to embrace 
only a subdivision of that class^ the allegation must conform to the legislative sense 
and meaning. Id, 

391. Under the slave trade act of 1794, c. 187. [xi.] s. 1, it is not necessary, 
in order to incur the forfeiture, that the vessel should be completely fitted and ready 
for sea. As soon as the preparations have proceeded so far, as clearly to manifest 
the intention, the right of seizure attaches. The Emily and the Caroline^ 9 Wheat, 
388. The Plattalmrgh, 10 Wheat. 133. 

392. The prohibitions in the slave trade acts of the 10th of May, 1800, c. 205. 

Jli.] and of the 20'th of April, 1818, extend as well to the carrying of slaves on 
ireight, as to cases where the persons transported are the property of citizens of 
the United States ; and to the carrying of them from one port to another, of the 
same foreign empire, as well as from one foreign country to another. The Me-^ 
fino and others^ 9 Wheat. 391. 

39?. Under the 4th sec. of the act of the 10th of May, 1800, c. 205. [li.] the 
owner of the slaves transported contrary to the provisions of that act, cannot claim 
the same in a Court of the United States, although they may be held in servitude^ 
according to the laws of his own country. But if, at the time of capture by a com- 
missioned vessel, the offending ship was in possession of a non-c£rmmissioned cap* 
tor, who had made a seizure for the same offence, the owner of the slaves may 
claim ; the section only applying to persons interested in the enterprise or voyage 
in which the ship was employed at the time of such capture. Id, 

394. Under the slave trade act of 1794, c. 11, the forfeiture attaches where the 
original voyage is commenced in the United States : whether the vessel belong ta 
citizens or foreigners, and whether the act is done auojure, or by an agent for the 
benefit of another person who is not a citizen or resident of the United States. 
The Plattsburgh, 10 Wheat. 133. , 

395. Circumstances of a pretended transfer to a Spanish subject, and the com- 
mencement of a new voyage in a Spanish port, held not tb be sufficient to break 
the continuity of the original adventure, and to avoid the forfeiture. Id. 

396. Under the 7lh section of the slave trade act of 1807, c. 77, the entire pro- 
ceeds of the vessel are forfeited to the use of the United States, unless the seizure be 
made by armed vessels of the navy, or by revenue cutters, in which case distribu- 
tion is to be made in the same manner as prizes taken from the enemy. 'The Josef a 
Segunda^ 10 Wheat. SS\. . 

397. tJpon an indictment under the slave trade act of the 20th of April, 1818, 
ch. 873, against the owner of the ship, testimony of the declarations of the master, 
beins a part of the res gestae, connected with acts in furtherance of the voyage, and 
within the scope of his authority, as agent of the owner, in the conduct of the 
guilty enterprise, is admissible against the owner. United States v. Gooding^ 12 
Wheat. 460. 

398. Upon such an indictment against the owner, charging him with fitting out 
the ship with intent to employ her in the illegal voyage, evidence is admissible that 
he commanded, authorized, and superintended the fitment, through the instrumen- 
tality of his agents, without being personally present. Id. 

399* It is not essential to constitute a fitting out under the acts of Congress, that 
every equipment necessary for a slave voyage, or any equipment peculiarly adapted 
to such a voyage, should be taken on board ; it is sufficient if the vessel is actually 
fitted out with intent to be employed in the illegal voyage. Id. 

400. In such an indictment it is not necessary to specify the particulars of the 
fitting out; it is sufficient to allege the ofience in the words of the statute. Id. 

401. Nor is it necessary that there should be any principal ofiender to whom the 
defendant might be aiding and abetting. These terms in the statute do not refer 
to the relation of principal and accessory in cases^f felony ; both the actor, and he 
who aids and abets the act, are considered as principals. Id. 
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402. ft 18 necessary that the iudictment ahoald aver, that the vessel was built, fit- 
ted oat, &e. or cauaed to aaU, or be sent away toiihin the juriidkHon efiht UmUd 
SftaU$. I(L 

403. An averment that the ship was fitted out, &c. << with intent that the said 
vessel akotdd 6« employed*' in the slave trade, is fatally defective, the words of the 
statute being, ** with intent to employ'* the vessel in the slave trade, and eielusively 
referring to the intent of the party causing the act. Id. 

404. The African slave trade is contrary to the law of nature, but is not prohibit- 
ed by the positive law of nations. The Antelopey 10 Wheat. 66. 

405. Although the slave trade is now prohibited by the laws of most civilized na- 
tions, it may still be lawfully carried on by the subjects of those nations who have 
not prohibited it by monicipal acts or treaties. Id. 

406. The slave trade is not piracy, unless made so by the treaties or statutes of 
the nation to whom the party belongs. Id, 

407. The right of visitation and search does not exist in time of peace. A vee* 
sel engaged in the slave trade, even if prohibited by the laws of the country to which 
it belongs, cannot, for that cause alone, be seized on the high seas, and brought ia 
for adjudication, in time of peace, in the Courts of another country. But if the laws 
of that other country be violated, or the proceeding be authorized by treaty, the act 
of capture is not in that case unlawful, /(cf. 

408. It seems, that in case of such a seizure, possession of Africans is not a su^ 
ficient evidence of property, and that the omu probandi is thrown upon the claimant, 
to show that his possession was lawfully acquired. Id. 

409. Africans who are first captured by a belligerent privateer, fitted out in violation 
of our neutrality, or by a pirate, and then recaptured and brought into the ports of 
the United States, under a reasonable suspicion that a violation of the slave trade 
acts was intended, are not to be restored without full proof of the proprietary inter- 
est ; for in such a case the capture is lawful. Id. 

410. And whether^ in such a case, restitution ought to be decreed at idl, was a 
question on which the Court was equally divided. Id. 

411* The ofibnee of sailing from a port with an intent to engage in the slave 
trade, is not committed unless the vessel sails out of the port, under the act of 20th 
April, 1818, eh. 86. sections 2 and 3. U, State$ v. La Coste, 2 Mason, 129. 

412. It is not necessary in an indictment under the 2d and 3d sections of the act 
of April 20th, 1918, ch, 86, to allege, that the negroes, &c. were to be transported 
to the United States or their territories, or that they were free, and not bound to 
service, or that the defendant was a citizen or resident within the United States, 
or that the offence was committed on board an American vessel. It is sufficient if 
tke indictment follow in these respects, the language of the statute, and is as cer- 
tain. Id. 

413. One of the phrases used in the statute, being, ^^persontt of colour,'' it iar suf- 
ficient in the indictment to use the same words, without more definite spectfication 
of the meaning of the words. Id. 

414. It is iiv^cient in the indictment, to allege that the defendant ^' as master, 
for some otbcf person, the name whereof being to the jurors yet unkaaumf" did 
cause the vessel to sail, ^s^c. Id. 

415. It is not necessary, under the same sections, to aver, that the defendant 
htowingly committed the offence. U. States v. Smiihy 2 Masoriy 143. 

416. And it is sufiicient if the indictment alleges that the ofi^nce was committed 
after the passing of the act, at seme time between certain specified days, though no 
day in certain, on which it was committed, is specified. Id. 

417. If a foreign claimant of a vessel, seized for being engaged in the slave trade, 
seta up a tide derived firom American owners, he must give affirmative evidenee, 
that the, case- has no admixture of American property. La Jeune Eugeme^ 2 Ma* 

409. * 
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418. Tba Afriean 8lav« inrie, abstradedlj eonsidered, is inconsisteiit with the law 
of nations; and a claim founded upon it^ may be repelled in any Courts where it is 
asserted, unless the trade be legalized by the nation to which tlie claimant be- 
longs. Id* 

419. The first section ef the dlave trade act of 1800, eh. 51, prohibits not merely 
the transportation of slaves, but the being employed in the business of the slave 
trade ; and therefore a vessel caught in such trade, though before she has taken 
slaves on board, is liable to forfeiture. The Alexander^ B Mason, 175. 

420. The act of 22d March, 1794, was intended to prohibit any citizen or resi- 
dent of the United StsXea from equipping vessels tnthin the United States, to carry on 
trade or traffic in slaves to any foreign country. The Trypkema, 1 Wash, C. C. 
R. 522. 

421. The act of 10th May, ISOO, extends the prohibitions to citizens of the Unit- 
ed States, in any manner concerned in this kind of traffic, either by personal service 
on board of American or foreign vessels, wherever equipped ; and to the owners of 
such vessels, citizens of the United States. Id, 



tSURY. 

1. It is not usury for a bank to deduct the interest from the amount of a nbte, 
at the time of its being discounted. FHckner v. U, States Bank^ 8 fFkeai. 338. 

2. Although a contract be usurious in its inception, a subsequent agreement to 
free it from the taint of usury, will render it valid. DeWolfv, Johnsony 10 WheaU 

567. 

3. The purchaser of an equity of redemption cannot set up usury as a defence 
to a bill brought by the mortgagee for a foreclosure, especially if the mortgagor has 
himself waived the defence. Id, 

4. Under a usury law which does not avoid the securities, but only forbids the 
takmg a greater interest than six per centum per annum, a Court of equity will not 
refuse its aid to recover the principal. Id* 

5. If a note be free from usury, in its origin, no subsequent usurious transactions 
respecting it, can affect it with the taint of usury. Yet an endorser of the note, 
for a usurious consideration, cannot recover upon it ; his endorsement being a void 
act. Gaither v. Mechanics^ Bank of Georgetoum, 1 Peters^ 43, 44. 

6. The branch bank of the United States, at Lexington, Kentucky, discounted a 
promissory note, reserving interest thereon, at the rate of six per cent, per annum ; 
it being agreed that the owner of the note should receive the proceeds of the dis- 
count in notes of the bank of Kentucky, at their nominal value, although the same 
were at the time of no greater current value than fifty-four per cent, of the said 
nominal value. Held, that the contract was usurious and void ; and that the bank 
could not recover of any of the parties to the discounted note. Bank of the United 
States V. Owensy 2 Peters, 527. 

7- A profit made, or loss imposed en the necessities of the borrower, whatever 
form, shape or disguise it may assnrae, where the treaty is for a loan, and the capital 
is to be returned at all events, has always been adjudged to be so much profit taken 
upon a loan, and to be a violation of those laws which limit the lender to a specific 
rate of interest. According to this principle, the lender in this case has taken forty- 
six per cent, for ihree years, or at the rate of about fifteen per cent, per annum above 
his prescribed inteiest. This is contrary to the provisions of the charter of the 
bank of the United States, and against law. Id. 

8. Reserving interest as discount, is the same as taking the same ; since it cannot 
be permitted by law to stipulate for the receipt or reservation .of that which it is not 
permitted to receive. Id, 



270 



WRIT OF RIGHT. 



9. Tiw charter of the bank of the United States forbidt the taking; of a greater 
rate of interest than six per centum^ but it does not declare a contract on which a 
greater interest has been taken or reserved, to be void. Such a contract is void 
upon general principles. Courts of justice are instituted to carry into effect the 
laws of a country, and they cannot become auxiliary to the violation of those 
laws. There can be no civil right where there can be no legal remedy; and there 
can be no legal remedy for that which is itself illegal. Id* 

10. Where there have been running accounts between parties, and one party has 
been in the habit of transmitting his accounts regularly to the other, striking a ba- 
lance, and charging or giving credit for interest, as the balance might be, and no 
objections have been made to it ; and where this mode of stating accounts is shown 
to be the custom of trade, such manner of charging interest is legal, and will be 
supported. Barclay v. Kennedy^ 3 Wash. C. C. R. 350. 



WRIT OF RIGHT. 



1. In a writ of right, the tenant cannot give in evidence the title of a third 
person, with which he has no privity, unless it be for the purpose of disproving the 
demandant's seisin. Green v. Watkins, 7 Wheat. 27. 

2. Therefore, where the demandant proves an actual seisin, by a pedis positio^ the 
tenant cannot be permitted to prove a superior outstanding title, since it does not 
disprove the demandant's seisin. Id. , \ 

3. But where the demandant relies for proof of seisin^ solely upon a constructive 
actual seisin, in virtue of a pateni from the State, of vacant lands, the tenant may 
show that the land had been previously granted by the State, for that devests the 
title of, the State, and disproves the demandant's constructive seisin. Id* 

4. A writ of right brings into controversy only the titles of the partiea to the suit, 
and is a comparison of those titles ; and either party may therefore prove any fact, 
which defeats the title of the other, or shows it never had a legal existence, or haa 
been parted with. Id* 
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ERRATA. 

Pag« 8 line 3S from the top, for « state," read « stale.** 

•*< 3fl " 31 " « « f for «* Jacob Barker V. United States," 
«« 36" 13 " " " S read"!!. States V. Jacob Barker." 

u 39 <• 28 « « " Postmaster-General," read "U.Statcs.** 

« €6" 27 « « « forFrancisetal." read" Francis H.Nicoll." 
^« 104 « 4 from the bottom, for " 1 Wheat. 338," read *« 7 Wheat. 283.* 
" 286 " 5 from the top, for " revive," read " reverse." 

^* 216 " 28 " « *• for "learning," rciuJ "hearing." 
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